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counselbyrepresented“was notpetitionerwhenunder RTK lawawardable
petitioner]which [thedocuments toall thedisclosedagency]until after [the

entitled”).was
Attorneybythey representedthat werepetitioners assertThe

Cunningham’sThey AttorneyciteFebruaryto 2008.Cunningham prior
earlyas as Novemberwas consultedin he averred that heaffidavit which

a thereviewed draft of16, 2007, and that hepotential“a lawsuit”about
that anrequirelaw notargue that doespetitioners “[t]heThepetition.

— just thatdocuments][ofbefore the releaseattorney appearancefile an
Watch, that the RTKin which we statedThey cite ATVone be retained.”

petition-for athat the intendedlegislature“indicatesplain languagelaw’s
islegalretention counselwhen ofing attorney’sto recover feesparty

Watch, at155 N.H.to documents.” ATVnecessary publicto secure access
442.

however, heaffidavit, not indicate whendoesAttorney Cunningham’s
fees; namely,attorney’s whenof an award ofpurposeswas “retained” for

Emerson,obligation attorney.”for anany paythe topetitioners “incur[red]
notwithstanding, Cunningham’s affidavitat 632. Consultation139 N.H.

5,2008, representedon “and ha[s]he his Marchappearancestates that filed
thetrial court ruled thatand ATV since that date.” TheMr. Walters Watch

of counsel fees.”groundsnot for assessment“petitioners have established
the record doesto demonstrate thatappeal, petitionersOn the have failed

support finding.not that

Affirmed.

JJ.,Dalianis, C.J., LYNN,and DUGGAN concurred.and
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(SusanA. Delaney, attorney Morrell,Michael general G. senior assis-
attorneytant general, on orally),the brief and for the State.

Wolford, defender,Lisa L. Concord,assistant appellate of on the brief
and orally, for the defendant.

CONBOY, J. Following jurya in Superior (Nadeau, J.),trial Court the
defendant, Hutchinson, Jr.,Walter was ofconvicted murderfirst-degree for

Ernest,the ofkilling Kimberly and sentenced in prisonto life without the
(2007ofpossibility parole. 2010).See RSA 630:1-a Supp.& On heappeal,

argues that the trial court erred in denying his motion to dismiss for
insufficient evidence of causation of death. We affirm.

The offacts this arecase well-documented in two prior opinions of this
court, and therefore do notwe recite them in their entirety. See State v.
Hutchinson, (2008) (Hutchinson II);156 N.H. 790 Hutchinson,State v. 137

(1993) (Hutchinson I).N.H. 591 By way however,of brief background, we
note the following undisputed 8, 1991,facts. On October jurya found the
defendant ofguilty attempted beating Ernest,murder for stranglingand
his twenty-one-year-old former girlfriend, causing her to sustain severe
brain damage. I,See Hutchinson 137 N.H. at 592. Ernest remained in a
near comatose state in Rockinghamthe County Nursing Home for
approximately yearsfourteen 6,until her death on November In2005. the
days leading death,toup her signsErnest exhibited of illness. On

3,2005, fever,November she had congestionchest aand wheezingand was
coughing.and Nursing home personnel Tylenoladministered and

Robitussin, as later,well as nebulizer daystreatment. Two Ernest’s
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seizure.three to five minutesustained aand sheagainrosetemperature
treatment, andnebulizer wasandadministered RobitussinagainwasShe

Dilantin,medication,seizureof herwith an extra doseadditionally treated
measures,thoseDespitecatheter.by way of nasaloxygenonplacedand

seizure,a whichsustained secondand sheoxygen droppedlevelsErnest’s
to thetransportedthenminutes. She wasforty-fiveapproximatelylasted

a infection.developed respiratoryindicated she hadx-rayshospital, where
onlyher with comfortto treatchosefamilyAt that Ernest’spoint

hours later.measures. She died several
the defendant.charges againstmurdersubsequently broughtThe State

grounds andjeopardyon doublesought chargesto thedefendant barThe
affirmed themotion to dismiss. Wetrial denial of hisappealed the court’s
II, 156 N.H.interlocutory See Hutchinsonappeal.ontrial court’s decision

Thereafter, first-degreeand convicted ofthe defendant was triedat 791.
death.murder for Ernest’s

insufficient tothe evidence wasthe defendant asserts thatappeal,On
actionshe He does not contest that histhat caused Ernest’s death.prove

persistent,in apermanent injury, leaving hercaused Ernest’s brain
heto death. Nor doesnear-vegetative years priorstate for the fourteen her

consequent immobility, increasedinjury,that Ernest’s brain anddispute
is that thedeveloping argumentHis soleher risk of certain illnesses.

of not establishto health as a result his actions doadmitted risks Ernest’s
necessary legalelement of causation.the

evidence, mustIn of the the defendantchallenge sufficiencya to the
fact, in mostlightno of the evidence theprove viewingthat rational trier

State, doubt.guilt beyondcould found a reasonablefavorable to the have
(2005).666, 673Sweeney,State v. 151 N.H.

murder,Here, of an elementfirst-degreedefendant was convictedthe
(a630:1-a, I is ofguiltypersonof is causation of death. See RSAwhich

another).he the death of “Todegreein the first if causespurposelymurder
causation, prove only prohibitedto not that thethe State neededestablish

defendant,of the butnot have occurred but for the conductresult would
(or of thelegal proximate)the causealso that the defendant’s conduct was

(2003).364, 366 Lamprey,In149Lamprey,result.” State v. N.H.prohibited
a legalthat describedjurythe of instructionsproprietywe considered

factor” bringingof a that a and substantialcause death as cause is “direct
in of ourlight previousat the instructionsanalyzedabout death. Id. 367.We

(1996),736, islegalthat “a causein v. 140 N.H. 746holding Seymour,State
occurred, and thethe would not havewithout which eventthe cause

acause, event followsasa factor from which thepredominating substantial
natural, 149N.H. at 367.WeLamprey,consequence.”direct and immediate
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concluded that the and language,“direct substantial factor” in combination
an prohibitedwith instruction that the result must be the “direct result” of

actions, “natural,the substantiallydefendant’s was the same as the direct
consequence”and immediate given Seymour.instruction in Id. at 367-68.

Here, the trial court onjuryinstructed the causation consistent with
Lamprey Seymour,and and the defendant notdoes thosechallenge

Thus,instructions. the issue before us is whether there was sufficient
evidence that Ernest’s death notwould have but foroccurred the defen-

conduct, and,dant’s in keeping Lamprey Seymour,with and whether there
was sufficient evidence that Ernest’s death was a natural and direct
consequence of the defendant’s conduct.

review,Upon we conclude that the evidence in this case was sufficient to
support jury’sthe finding that the defendant’s conduct caused Ernest’s

trial,abeyonddeath Atreasonable doubt. the State introduced the
defendant’s testimony trial,from his 1991 attempted murder trial. In that
the defendant testified that he beat Ernest’s head into the floor until she

consciousness,lost and that after regainedshe consciousness and at-
flee,tempted caughtto he and for atstrangled her least four minutes and

continued to herstrangle Drukteinis,even after collapsed.she Dr. Albert a
forensic psychiatrist defendant,who evaluated the testified that the
defendant stated he choked Ernest for five to ten minutes.

Heller,Dr. David the emergency room atphysician Exeter Hospital who
assault,first treated Ernest after the testified that prior to the assault

Ernest historyhad no of seizures. He further attestified that the oftime
treatment he believed “the chances of somebody Ernest’s[in condition]
recovering under these anycircumstances and kind ofhaving meaningful

very, very unlikely.”life [wa]s
Robinson,Dr. John a neurologist who attreated Ernest the Portsmouth

Regional Hospital, where she was hospitalized for two followingweeks the
assault, intestified that the immediate aftermath of the assault Ernest
“seized” for toapproximately three three and one half hours. He testified
that Ernest suffered from hypoxia, a in oxygendecrease due to strangu-
lation, and that the hypoxia seizures,caused uncontrolled which in turn
caused additional impairment of her breathing. Robinson further testified

cyclethat this causes irreversible brain cell death.
Miller,Dr. Clinton a neurosurgeon who also followingtreated Ernest the

assault, decerebration, ie.,testified that Ernest exhibited the ofstiffening
limbs,the and that this indicated a ofsign serious brain injury. He testified

“severe,that Ernest suffered from hypoxic injury, possiblybrain combined
with concussive closed head injury, likelymost attributable to acute
strangulation,” and that uncontrolled predictableseizures were the conse-
quence of hypoxic injury.brain Miller further testified that when the brain
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minutes, irrevers-three to fivebetweenoxygen periodfor adeprivedis of
thattestify personsHe on toin of the brain. wentdeath occurs the cellsible

Ernest, lifehave a shorteneddamage, typicallysuch aswith severe brain
and that:expectancy

a who haspatientof death inanticipated eventual causeThe
anyinjury typeof ... isor anoxic brainhypoxica severesuffered

infection, heartto . pneumonia,succumb . .that would[she]
attack, infection, forming legsin theurinary blood clotstract

traveling upoff andbreakingimmobile and thenis]because [she
from intoability oxygen lungsto thelungs getto the so that the

impaired.isthe bloodstream

of the brain toabilityfrom the lack of thepatientsSo these die
functions, the thateveryday vegetative thingsall of oursupervise

granted.Iyou and take for

yearsErnest for fourteen aftertestified that the fact that livedHe further
extraordinarya to thewas, opinion,in his medical testamentthe assault

innursing home which she resided.provided bycare the
Whitlock, officer at theand chief medicalneurologistDr. James a

was treated after herHospitalRehabilitation where ErnestNortheast
that theHospital, also testifieddischarge Regionalfrom the Portsmouth
seizures,infections,pneumonia,most risks to Ernest’s life weresignificant

immobility. majorityHe that thelungsin the due to her testifiedand clots
within fivesuffering damagefrom similar to Ernest’s diepeopleof brain

years sustaining injury.of the initial
attending Rockingham Countyat theSinger, physicianDr. Karl an

Home, for Ernest.preparedtestified that he the death certificateNursing
nearlyto Ernest forthat he medical attentionSinger providedtestified

concerns for Ernest’s healthyears nursingat the home and thatfourteen
control seizures.aspiration maintainingand of herpreventingincluded

that Ernesttestified that while he indicated on the death certificateSinger
causes, brain injuryof not think about” Ernest’s whendied natural he “did

He that he had been too limitedpreparing the certificate. further testified
he out the deathof the cause of Ernest’s death when filledin his assessment

nature ofreally“didn’t reflect the wholeand that the certificatecertificate
of her life.” He that whenyearsthe last 14 statedproblem over[Ernest’s]

certificates, on the last few minutesdoctors “tend to focusfilling out death
context,”in that this was “areally put thingsoften andor hours and don’t

very error.”common
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Duval, examiner,Dr. deputyJennie chief medical testified that she
anperformed of Ernest and ofautopsy determined the cause Ernest’s

complicationsdeath to be from the 1991resulting injury.brain Duval
that “essentially breathing, complica-testified Ernest but it astopped was
directly directlytion that related to the having,seizures she was and that

injury dayrelated to the she on that inbrain suffered 1991.And that was
itstrangulation. yearsbecause of the So all back to 14 previously.”dates

Duval explained that Ernest’s medical indicatedrecords that after the
assault, unresponsive seizing.Ernest was found Although emergencyand

initially seizures,workers were stopable to the toErnest continued have
partial everyseizures one to months throughouttwo her fourteen years of

care,long-term which the continuousrequired administration of seizure
duringmedication. Duval testified that those seizures atErnest was risk

for developing aspiration pneumonia, as a result of ofaspiration saliva or
gastric contents lungs.into the Duval further daytestified that on the
before death seizingErnest’s she started thatagain, medical staff were not

seizures,able to x-rayscontrol the and that revealed that she had
aspiration contents and inpneumonia lungs.the

Duval also totestified two additional problemshealth that contributed to
death,Ernest’s both of which she attributed to the severe brain damage

yearsErnest priorsustained fourteen to her death. Duval explained that
Ernest’s autopsy pulmonary embolism, clot,revealed that she had a a blood
in arterythe main suppliesthat to the lungs,blood which would have
decreased the oxygen that reaches the brain. She also had pulmonary

—edema excess fluid in lungs.retention the Duval testified that she
believed these byconditions were caused immobilityErnest’s and theythat

seizures,combined to cause aspiration of infectious bacteria into lungs,her
and, that,eventually, her death. Duval astated to reasonable ofdegree

certainty,medical homicide,the cause of Ernest’s death was atdeath the
another,hands of and that underlyingfinal cause to“th[e] that led her

— delayeddeath even itthough years,was 14 that final underlying event
the attemptedwas 14strangulation years ago at ofthe hands another

person.”
The defendant positiontakes the that this evidence merely supports a

conclusion that Ernest’s heightened risk of developing illness could have
death, and,caused her therefore that the evidence is insufficient to

legalestablish causation. We conclude otherwise. The State presented
of profound damageevidence the to Ernest’s brain and the resulting

associated presentedrisks. The State further evidence that Ernest died of
precisely those conditions whichfor she was at risk due to her injury.brain
Moreover, specificallyDuval testified that Ernest died from complications
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ofthus the causeandstrangulation,to herdirectly relatedwerewhich
by strangulation.homicidewasErnest’s death

severepatients withtestimony by Miller thatpoints toThe defendant
things thatof the routine“succumb to oneinjurybrain tend tohypoxic

anus,” testimony asthisof and characterizesthe death of mostcause
to occurred withoutjust likelyas havedeath wasindication that Ernest’s

defendant, testimony thatsuggeststhisinjury. According to thethe brain
but forhave occurredmightdeath notit that Ernest’spossible“while is

fromher deathprovedas thatjust aptlythe evidencestrangulation,
of an otherwisewould have in the caseillness occurred as itrespiratory

not persuaded.We arerespiratory illness.”healthy, personmobile with
medicalto about thequestionin answer astatement wasMiller’s

testimonyto hisimmobility, directly previousand relatedcomplications of
injury.of severe brainlifespan persons withgenerallythe shortenedabout

occur inThus, problemsof medical thatexplanationhis was anstatement
ageafter haspeoplecause the death of mostimmobile and whichpatients,

circumstances, conclude that Dr.mobility. these we do notrestricted Under
without thewould have occurredthat Ernest’s deathsuggestedMiller

assaulther or that the defendant’simmobility,which causedstrangulation
direct cause of her death.was not the natural and

that because Ernestdo find merit in the defendant’s contentionNor we
toinjuries, yearsthe fiveyears opposedfor fourteen with her aslived

similarly injured, she hadfor are brainprojected patients whogenerally
As notedby strangulation.of caused thedirectlyoutlived the risk death

veryofabove, to that Ernest died theamplethere was evidence show
immobilityinjury andfor with severe braincomplications personswhich

Moreover, no that Ernest’spointsthe defendant to evidenceare at risk.
by longerthose was eliminated herheightened complicationsrisk for

lifespan.
in v.argument that CommonwealthFinally, we note the defendant’s

(Pa. 1971), testimony to “aexpert given reasonableEmbry, 272 A.2d 178
proofto establishdegree certainty”of medical was found insufficient

272 at 179. The facts inEmbry,See A.2dbeyond a reasonable doubt.
however, a victim aEmbry concerned withEmbry, distinguishable.are

purse-of a heart attack after aheart condition who diedpre-existing
examiner, case,inwitness theexpertThe medical and solesnatching.

attack,ofhe the had died a hearttestified that while was convinced victim
robbery producedthat thebeyondconvinced a reasonable doubthe was not

Thus,which, turn, Id. thein caused the victim’s heart attack.the stress
properbased on theexpertin not whether the testifiedEmbryissue was

rather,standard, but, expert’s opinionthe in fact establishedwhether
(Pa. 1979)849,Id.; Alston, Super.851 Ct.v. 410 A.2dcausation. Com.cf.
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(finding appellant’s argument that there was insufficient evidence to prove
cause of death beyond “entirelya reasonable doubt specious,” where the
question presented to the you givemedical examiner was “can an opinion

death,”with reasonable certaintymedical as to the cause of and his
thorax”).ofresponse was “The cause death awas stab wound of the

Our sufficiencyof the evidence standard thatrequires we view each
itemevidentiary Evans,in context and not in isolation. See v.State 150N.H.

(2003).416, Here,424 Ernest had no condition,medical sixpre-existing
expert cause,witnesses testified to damage,Ernest’s brain its and the

risks,resultant includingassociated shortened span immobilitylife due to
infection,and and Duval testified that Ernest’s death was bycaused the

defendant’s 1991 evidence,assault on her. We thatconclude this along with
State,the other byevidence adduced the was sufficient to apermit rational

conclude,jury beyond doubt,to a reasonable that Ernest’s death would not
have occurred but for the defendant’s conduct and that her death was a
natural and direct ofconsequence the defendant’s conduct.

Affirmed.

DALIANIS, C.J., LYNN, JJ.,and HICKS and concurred.
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