
730

Merrimack
No. 2010-271

Employees’ HampshireState Association of New a.&

v.

HampshireThe State of New & a.

16,Argued: February 2011
14,Opinion April 2011Issued:



731



732

(GlennPLLC,Molan Milner and of onKrupski, Concord R. Milner the
brief), Cordes, LLC,and Stember Feinstein & ofDoyle Payne Pittsburgh,

(William brief,a.Pennsylvania PayneT. & on Stephenthe and M. Pincus
orally), the plaintiffs.for

(DanielleA. Delaney, attorney Pacik,Michael L.general assistant
attorney ongeneral, orally),the brief and for defendant State of New
Hampshire.

Getman, Steere, PA, (AndrewStacey, Schulthess & of Bedford R.
on orally),Schulman the brief and for defendants HampshireNew
SystemRetirement and Dr. Lisa Shapiro.

Connell, Concord, brief,R. ofDavid on the for Hampshirethe New Local
Center,Government as amicus curiae.

DUGGAN, J. plaintiffs,The the Employees’State Association of New
(SEA), SEIU,Hampshire Local 1984 fourand individual retired state

employees, ofappeal Superior (McNamara, J.),an order the Court denying
100-A:54, 2010)their torequest declare RSA III (Supp. unconstitutional

granting summary judgment defendants,and State,for the the the New
(NHRS)Hampshire Retirement System Dr. Shapiro, individuallyand Lisa

inand her as ofcapacity chair the NHRS Board of Trustees. We affirm.
The record supports followingthe facts. The provides pensionsState to

eligible retired state employees through the NHRS. Active state employees
to 100-A:16, 1(a)contribute the NHRS through wage deductions. RSA

2010).(Supp. retirement,Upon retirees receive a annuitymember based
upon their annuitycontributions and a state bydetermined in part the

1(b) (2001).member’s final“average compensation.” 100-A:5,RSA The
byfunds held the are solelyNHRS to be used to pay the retirement

CONST,of I,allowances NHRS members. See N.H. pt. art. 36-a.
The providesState also medical surgicaland benefits to employeesstate

and their spouses dependents,and and eligible retirees their spousesand
through separate 21-1:30,1-IIa program statutoryand Seescheme. RSA

2009) (amended 2010);(Supp. see also State Employees Assoc. N.H. v.of
Personnel, (2009).338,N.H. Div. N.H. Eligible158 340 retirees includeof

II),retired state law enforcement personnel (Group other retired state
I)employees who certain eligibilitymeet criteria (Group and certain vested
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2010).2009) (amended The21-1:30, II, (Supp.IIIretirees. RSAdeferred
Instead, thethese benefits.paythe used to fornot hold fundsdoesNHRS

funds,theseManagement Fund holdsBenefit Riskand RetireeEmployee
servicesthe of administrativeby departmentthey are administeredand

2010).(DAS). (Supp.RSA 21-I:30-e
eligiblefor1992, premiumfull health carepaidthe thePrior to State
21-1:30RSAfunding by legislature.to theemployees, subjectretired state

1990). to that1991, providethe statutelegislatureIn the amended(Supp.
1991).21-1:30, I Nonethe-premium.” (Supp.a RSApaystate shall“[t]he

costamendment, payto the entireless, the continuedfollowing this State
2009,However, legislaturein theJulypremium.the health careof retirees’

100-A:54,III, part:in pertinentwhich providesRSAenacted

monthly retirementfrom thesystemretirement shall deductThe
yearsofageunder the 65employeesof retired stateallowance

to RSAreceiving surgical provided pursuantand benefitsmedical
month for21-1:30, perthe amounts ofcontributionpremium $65

per applicable spouse;month for eacheach such retiree and $65
not exceedthe to each household shallprovided charge $130that

the. . be indepositedmonth. Deducted amounts . shallper
Infund. the eventmanagementand retiree benefit riskemployee

tomonthlythe is insufficient cover the certifiedretiree’s allowance
amount, thenotifyshall sosystemthe retirementcontribution

services, invoice anddepartment of administrative which shall
amount.remainingfrom the retiree the contributioncollect

enactment, the a notice to allShortly after the statute’s State distributed
21-1:30,topursuantreceived benefits RSAemployeesretired state who

which stated:

1, requiresenacted that StateJuly legislationEffective 2009 was
their ... to make aHampshire spousesof New retirees and

of health caremonthly contribution toward the cost their
coverage.

Systemthe to deductHampshireThe law directs New Retirement
forpensionthe accountperson each month from retiree’sper$65

spouse.each covered retiree and covered

System begin taking pre-willHampshireThe New Retirement
31,2009.Julybeginningfrom benefitspensionmium contributions
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2009, 3,258As of an estimatedApril employees spousesretired state and
sixty-fiveage retirees,under the of received health Ofcoverage. onlythese

eight monthlya premiumhad allowance insufficient to cover the contribu-
tion.

In enactment,response plaintiffs broughtto this statute’s the a declara-
tory action injudgment superior court on behalf of themselves and those

State, NHRS,similarly againstsituated the the Shapiro. They soughtand
100-A-.54,declarationa that RSA III is unconstitutional under the Contract

Clauses of the New andHampshire United States Constitutions and Part
I, Constitution,Article 36-a of Hampshirethe New and permanentlyto
enjoin the from deducting premiumsNHRS the health fromcare their
pension plaintiffs certification,benefits. The foralso filed a motion class

which the trial neverupon court ruled.
The parties subsequently filed summarycross-motions for judgment.

The trial court granted the defendants’ motions the plaintiffs’and denied
motion. The court ruled that the plaintiffs righthave a vested contractual

pensions 100-A:54,to receive their full IIIand that RSA impairs right.that
However, the substantial, and,court determined that the impairment is not
accordingly, impairmentthe does not violate the orFederal State Contract

100-A:54,Clauses. The court further found that RSA III notdoes violate
(2001) I,100-A:26-aRSA or Part Article appeal36-a. This followed.

On appeal, 100-A:54,the assert IIIplaintiffs that RSA violates both Part
I, I,Article 23 Partand Article 36-a of Hampshirethe New Constitution.
They I, (1)itcontend that Part 23violates Article because it theirimpairs:

(2)vested to fullright benefits;receive the amount of pensiontheir and
their vested contractual rights byconferred RSA They100-A:26-a. contend

I,that it violates Part requiresArticle 36-a because it the NHRS to deduct
it obligatedfunds that was to send to retirees and instead send them

directly to the toState reduce the State’s cost of providing medical
insurance.

In reviewing the trial court’s rulings on for summarycross-motions
judgment, “we consider the in lightevidence the most favorable to each

inparty its capacity nonmoving and,as the ifparty genuineno ofissue
exists,material fact we movingdetermine whether the party is entitled to

judgment N.H.,aas matter of N.H. Assoc.law.” Counties v.State 158of of
(2009)284, 287-88 omitted).N.H. (quotation The sole issue on is theappeal

100-A:54,constitutionality of RSA III. We review the of aconstitutionality
statute de novo. at partyId. 288. “The challenging a statute’s constitution­
ality bears the burden of Tuttle v. N.H.proof.” MalpracticeMed. Joint

Assoc., (2010) omitted).Under-writing 627,159 N.H. (quotation640
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andact, it to constitutionalpresumewe belegislativeareviewing“In
v. N.H.grounds.” Bainesinescapableexcept uponit invalidwill not declare

omitted).(2005)124, “In otherPresident, (quotation152 133N.H.Senate
unless a clear andwords, hold statute to be unconstitutionalwe will not a

(quotationit and the constitution.” Id.betweensubstantial conflict exists
omitted). unconstitutionalsuch, construed to beAs a statute will not be

it v.rendering constitutional. Whiteto a constructionsusceptiblewhen it is
(1983). theLee, 69, exist as to constitution­77-78 “When doubts124 N.H.

in of constitu­statute, favor itsthose doubts must be resolvedality of a
State, 161tionality.” Trustees, Sec’yPlan v.Bd. N.H. Judicial Ret.of of

(2010).49,N.H. 53

I

I,100-A:54, III Partcontend that RSA violatesplaintiffsThe first
Constitution, “Retro­provides:of whichHampshireArticle 23 the New

laws,unjust.and No suchhighly injurious, oppressive,lawsspective are
therefore, for the decision of civil causes ...” We haveshould be made ...

statute, awayas which takes“retrospective “everydefined law”previously
laws, or arights, acquired existingunder creates newimpairsor vested

duty, disability, respector a new in toobligation, imposes a new attaches
already past.” Opinion the Justicestransactions or considerations of

omitted).(1992)625, (quotations135 N.H. 630(Furlough),

I, existingArticle reference contracts.expressly“Part 23 does not
However, its theduplicates protectionswe have held that proscription

Tuttle, 159in the contract clause of the United States Constitution.”found
omitted). Although law(quotation retrospective provisionN.H. at 640 our

counterpart,than its federal we have reliedprovides greater protection
I,to raised under Partupon federal Contract Clause cases resolve issues

andimpairment, simply applica­Article 23 when contract not retroactive
law, alleged. Accordingly,tion at understand Sectionof a was Id. 640-41. we

I,10 of the Federal Constitution and Part Article 23 of the State
equivalent protections impairsConstitution to afford where a law a

contract, abrogatesor where a an earlier statute that is itself alaw
asequivalent protectionsId. at 641. refer to their thecontract. We will

Clauses, respectively.Federal and State Contract Id.

do “as an absolute bar oninterpretWe not the State Contract Clause
orgovernmental private obligations.”the of either contractualimpairment

(1st 1997).Wakelin, 1, Rather,123 4 there is no StateParker v. F.3d Cir.
hasunless it is first shown that a contract beenContract Clause violation

inquiryN.H. “This has threesubstantially Furlough,altered. 135 at 630-31.
whether arelationship, changeis a contractualcomponents: whether there



736

in law that andimpairs relationship, impairmentcontractual whether the is
omitted).Id. at 631 If we(quotationsubstantial.” determine that the

contract,substantially balancinga “a oflegislation impairs policethe power
the rights protected byand the contract clauses must be andperformed,

may pass onlythe law constitutional muster if it is reasonable and
Tuttle,necessary to an important public purpose.”serve 159 N.H. at 641

omitted).ellipsesand(quotation, perform analysisbrackets do not thisWe
mechanically because no cases are Id. at core istwo alike. 642. Our task to

protecteda balance between constitutionally rights“strik[e] contract and
legitimate police power.”the State’s exercise of its reserved Id.

contend,The plaintiffs and the purposesState concedes “for of casethis
only,” that the a right benefits,retirees have vested to certain retirement

equivalentwhich are to contractual obligations. See State Ass’nEmployees’
614, (1982) (“[Retirement]N.H. County,v. 122 N.H.Belknap 621of

a partbenefits constitute substantial of an employee’s andcompensation
status.”).uponbecome vested the permanentcommencement of employee

Accordingly, only 100-A:54,we must whether RSAresolve III substantially
fromimpairs the retirees theirreceiving pensionfull benefits.

The trial court determined that automatically deducting a retiree’s
premiumhealthcare from his impairsretirement allowance righta retiree’s

to receive the full allowance,amount of his retirement but that the
impairment is not substantial. The State contests whether anythere is

all,at find itimpairment but we tounnecessary resolve this issue because
agreewe with the trial court that any alleged impairment is not substantial.

plaintiffsThe argue that the retirees’ toright pensiona in the amount
Thus,lawspecified by binding upon theybecame hire. contend that RSA

100-A:54,III substantially impairs their to receive fullrights pensionthe to
theywhich are entitled because it diverts either peror month from$65 $130

pensionsthe relyretirees’ into the State’s They uponcoffers. andFurlough
several other that payrollcases have held that lags mandatoryand
furloughs substantially impair employmentthe contracts of employ­state

See, e.g.,ees. Univ. Hawaii v.Assembly Cayetano, 183F.3dof Professional
1096, 1106(9th 1999); (2dBress, F.2d 415, 419 1993);Cir. Condell v. 983 Cir.

(2d766,v.Surrogates of N.Y., 1991);Ass’n State 940 F.2d 772 Cir. Mass.of
Com., 1995).708, (Mass.v.Community CollegeCouncil 649 712N.E.2d

Unlike the cases relied upon by plaintiffs,the the State not inhere has
any way paymentreduced its theobligations to retirees. For inexample,
Furlough, we considered proposal by legislaturea the to require state

toemployees unpaidtake leave. Furlough, 135 N.H. at 628-29. We
that proposaldetermined the “impair[ed] verythe heart of an employment

promisecontract: the of certain work for impactcertain income. Its would
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workers and canof the affectedmanyfinances oflikely havoc on thewreak
atId. 634.be considered substantial.”only

by plaintiffs,theHere, in the cases citedsalarythe reductionsunlike
payrollJust as a100-A:54, pension.the retirees’III does not reduceRSA

contractuallyan employee’snot reducehealth insurance doesdeduction for
premiums doesdeduction of healthcarethe automaticsalary,guaranteed

disputenot the State’sThe dopensions. plaintiffsthe retirees’not decrease
Thus, the defendantsof whetherability charge premium. regardlessto the

from the retirees’statutorily premiumhealthcarethe authorizeddeduct
due, paystill must thetheyfor the amountseparatelyor bill thempension

premium.
itthe erred because focusedalso contend that trial courtplaintiffsThe

substantially the retirees’impairsdeductionpremiumwhether theupon
worth, of collectionnet rather than whether the chosen methodoverall

to their full Inright pensions.the retirees’ receivesubstantially impairs
100-A:54,ease, stated, III reduce theRSA does notpreviouslythis as

Moreover, allplaintiffs rely uponthe cases the considerpensions.retirees’
substantially impair employees’in thepaythe reduction wouldwhether

situation; err inconclude that the trial court did notoverall financial we
Ass’nthe retirees’ overall financial situation here. Seeconsidering of

withholding equalan amount to(holding940 F.2d at 772 thatSurrogates,
anemployee’s pay period preventof an over a ten-week couldpercentten

obligations mortgages,financial such as loans andemployee meetingfrom
card payments).credit

surgicalthat the medical and benefits under RSA 21-1:30We also note
arevoluntary the do not contend that retirees unawareplaintiffsare and

may coverage. plaintiffs acknowledged at oraltheythat decline The
argument may chargethat the crux of this is not whether the Statedispute

healthcare, cana their how the State collectpremiumretirees toward but
paythat who are covered must thethat Given the retireespremium.

another, say any allegedin manner or we cannot thatpremium one
anything other than minimal.obligationsalteration of contractual is See

Tuttle, 159 alteration of contractual(explaining “[m]inimalN.H. at 649 that
a hasobligations may inquiry” impairmentend the of whether substantial

omitted)). calculation of eachAccordingly, because the(quotationoccurred
substantiallynotremains the deduction doespension unchanged,retiree’s

v.to a full See Boardimpair right pension. Lippmantheir vested receive of
(“The(N.Y. 1985)Sewanhaka, 897, of a900 resultEduc. 487 N.E.2dof

is thatpremium paid...the health insuranceproportionreduction in the of
check, no aretirement but this is morea retiree will receive a smaller

eggsincrease in the ofpricein benefits than would be anchange retirement
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supermarketat the or in a retiree’s rent. The retiree has toapartment less
spend, change benefit.”).has no in his retirement webut there been Because

notpremiumhave determined that the automatic deduction does substan-
fulltially impair rights pension,the retirees’ vested to a need notwe

whether is and to annecessaryconsider the deduction reasonable serve
important public purpose.

II

100-A:54,nextplaintiffs argueThe that RSA III the Contractviolates
of HampshireClauses the New and United States itConstitutions because

impairs rightthe retirees’ to the anti-alienation protections provided by
RSA 100-A:26-a.The contend that RSAplaintiffs 100-A:26-a acts as an

only assignment,anti-alienation statute that allows for the attachment and
ofexecution the benefits to extentretirees’ the allowed under the Employee

(ERISA).Retirement Income ActSecurity plaintiffsThe argue that RSA
100-A:26-a aincorporatedwas as term of the retirees’ contract with the
NHRS, and because ERISA does not permit bythe alienation authorized

III,100-A:54,RSA that impermissibly impairsstatute their contract with
the NHRS.

The defendants contend that RSA is an100-A:26-a not anti-alienation
statute, but rather a exceptionstatute intended as an to RSA 100-A:26
(2001) by providing specific circumstances under which the retirees’

may subjectbenefits be to assignment, attachment and execution. The
100-A:54,argue merelydefendants that RSA III provides an additional

undercircumstance which the may subject assign-retirees’ benefits be to
ment, execution,attachment and and is therefore consistent with RSA

and100-A:26 100-A:26-a.
Resolution of this issue requires statutorythat we inengage interpre­

interpretation law,tation. The of a statute a ofquestionis which we review
Demetri, (2009).437, 438de novo. Zorn v. 158 N.H. In statutorymatters of

interpretation, are the ofwe final arbiter the intent legislatureof the as
inexpressed the words of the statute considered as a whole. Id. We first

itself,look the and,to of the iflanguage possible,statute construe that
language according plainto its and ordinary meaning. LLK Trust v. Town

734, (2010).of Wolfeboro,159 N.H. 736 interpret legislativeWe intent from
the statute as written and will mightnot consider what the legislature have

legislaturesaid or add thatlanguage the did not see fit to include. Id. We
all ofparts togetherconstrue a statute to effectuate purposeits overall and

or unjust Moreover,avoid an absurd result. Id. we do not consider words
isolation,inphrasesand but rather ofwithin the context the astatute as

whole. usId. This enables to better legislature’sdiscern the intent and to



739

to besoughtorlight policy purposein of thestatutory languageinterpret
Id.by statutorythe scheme.advanced

100-A:26,the anti-alienationexamining language of RSAby thebeginWe
by RSAeffectively replacedclaim wasstatute, plaintiffswhich the

provides:RSA 100-A:26100-A:26-a.

right accruedany anybenefit or to otherpersonof a torightThe
chapter,of andprovisionsthe thisaccruing any personor to under

fromexemptedhereby,created shall bemonies in the fundsthe
state,state, in shall not bemunicipalor tax the andcountyany

otherexecution, anyattachment orprocess,to trusteesubject
whatsoever, unassignableor and shall belegal equitable,process

specifically provided.asexcept herein

added.)(Emphasis

Thus, exception,forprovidesthe anlegislature specificallyunless
In Fowler v.any alienation of the retirees’ benefits.prohibitsRSA 100-A:26

(1976), attach theFowler, rejected attempt446 we a wife’s to116 N.H.
byminorbenefits for the of his childrensupporthusband’s retirement

of did not allow thelanguagecourt order because the RSA 100-A:26plain
specificallyto notexceptionscourt to carve out the anti-alienation statute

Fowler,ofby legislature. Id. at 449. In the wake theprovided for the
specifically providein order to certainlegislature passed RSA 100-A:26-a

(“An1977,to statute. See Laws ch. 465 act...exceptions the anti-alienation
and under theassignment,to the attachment execution of benefitsrelative

Systems.”). RSA 100-A:26-aHampshireNew and Policemen’s Retirement
provides:

the ofany contrary, rightof law theNotwithstanding provision to
accruingany righta to or to other accrued orperson any benefit

chapter,to of and moniesany person provisionsunder the this the
subjectin tohereby assignment,the created shall befunds

rightsto the same as underattachment and execution extent such
private systems.retirement

ERISA. 29systems governed byPrivate retirement are U.S.C.
2008).(2006 oflanguage§§ & to the RSASupp. According plain1001-1461

100-A:26-a, subject assignment,if a be attach­retiree’s benefits would to
ERISA, subject assignment,are toment or under those benefitsexecution

under New law. RSA 100-A:26-aHampshireattachment and execution
to ofsimply specific exceptions provisionsfor the anti-alienationprovides

Thus, reject plaintiffs’the contention that RSARSA 100-A:26. we
to replacewhich was meant RSA100-A:26-ais an anti-alienation statute
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is innothing plain language100-A:26.There the of RSA 100-A:26-athat
prohibits legislature addingthe from additional to RSAexceptions
100-A:26.

100-A:54, exceptionRSA III is another to the anti-alienation statute
specifically provided by legislature.for the The thestatute directs retire­

system monthlyment to deduct from the retirement ofallowance retired
sixty-fivestate the ofemployees age premiumunder a contribution for

receivingthose retirees state health benefits. Because RSA 100-A:26
specifically authorizes the tolegislature provide for RSAexceptions,
100-A:54,III is consistent with that statute.

100-A:54,Additionally, because we have determined that RSA III does
not impair any rights by 100-A:26-a,or conflictwith provided RSA we need
not plaintiffs’resolve the contention that RSA 100-A:26-ais “a term of the
contract between the State and Retirees.”

sum,In RSA 100-A:26 stands as an anti-alienation statute with
regard to the retirement benefits of inretirees this state. These arebenefits
not tosubject assignment, attachment or except specificallyexecution as
provided by the legislature. specificallyRSA 100-A:26-a forprovides
exceptions to the anti-alienation exceptionsstatute and ties these to those
permitted exceptionsunder ERISA. None of the inprovided RSA

implicated case,100-A:26-aare in this and that inapplicablethus statute is
100-A:54,here. RSA III is simply exceptionanother to the anti-alienation

specifically provided bystatute for legislature. plainthe The oflanguage
100-A:26-a,100-A:26, 100-A:54,RSA RSA and RSA III nodemonstrates

100-A:54,conflict among them. Because RSA III is consistent with the
statute,anti-alienation it impairdoes not the plaintiffs’ right to the

anti-alienation protections and thus does not violate the Contract Clauses
of the State and Federal Constitutions.

Ill

Finally, 100-A:54,plaintiffs argue I,the that RSA III contravenes Part
Constitution,Article 36-a of the HampshireNew which provides in

part thatpertinent “all contributions and payments made to [the New
Hampshire system]retirement to provide for retirement and related

held,benefits shall orbe invested disbursed in foras trust the exclusive
ofpurpose providing such for,for benefits and shall not be encumbered or
to, anydiverted other purposes.”

When inquiry requires interpretour us to provisiona of the
constitution, Thomas,must to purposewe look its and v.intent. Warburton

383, (1992).136 N.H. 386-87 first significanceWe look to the natural of the
Plan,words used theby framers. Judicial Ret. 161 N.H. at 53. “The
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constitution, if in itselfaofinterpretationmostand obvioussimplest
in Id.adoption.”itsby peoplemeant thesensible, to be thatlikelyis most

omitted). thequestionthe inAdditionally, give“we wordswill(quotation
theto the electorate whento have hadthey presumedmust bemeaning

Comm’r,Flynn,Fund v.Comp.cast.” N.H. Mimic. Trust Workers’vote was
omitted).(1990)17, (quotation21133 N.H.

100-A:54, Article 36-aIII violatescontend that RSAThe plaintiffs
forpension paythe funds toof retirees’it causes the diversionbecause
theHowever, determined thatalreadywe haveexpenses.their healthcare

Because the healthpensions.full of theirreceive the valueretirees
findwe thatpensions,decrease the retirees’do notpremiumsinsurance
100-A:54,RSApension funds underis no of the retirees’there diversion

III.

Plan, ofthat therecognized purposeRetirement weIn Judicial
systemuse retirement“to ensure that the State cannotArticle 36-a was

Plan, 56.Ret. 161 N.H. atoperations.”fund other Judicialassets to State
toHere, payto the benefitssystem beingthe retirement assets are used

retiree, systemThe retirementoperations.each and not to fund other State
of each indi­contribution from the allowancepremiumthen deducts the

Thus, the full allowance of theeach retiree receivesvidual retiree.
assets, from thesystem whichretirement benefit from the retirement

The state healthsystem the contribution.premiumretirement deducts
toonly optingand deducted from those retireesoptionalbenefits are are

benefit,of the the deductionsany optretiree outreceive them. Should
ofis no diversion thefor that individual retiree. Because therewould cease

100-A:54, system assetsunder RSA III and the retirementpension funds
no ofwe find violationbeing operations,are not used to fund other State

Article 36-a.

Affirmed.

Dalianis, C.J., Lynn, JJ.,and concurred.and HICKS


