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for the vast ofmajority life sustains the presumption. [parents]The[Jack L.’s]
to “thechose not take to rebut the toopportunity intention abandon.”

withagreeWe the above assessment and reiterate what we stated
M., (1996):in In re 141Thomas N.H. 55

forms, some,Parental inresponsibilities manycome and we
bepresume, may discharged by delegation. Others therequire

active of the guardian,involvement child’s orparent, custodian.
Caring for a child’s emotional well-being falls under latterthe
category. No doubt fulfillment obligationof this co-exists with
periodic substitute care while the adult is temporarily separated

parent,from the child. But a guardian, or custodian cannot
topretend discharge this responsibility during an extended

absence without some contact with the children in his or her care.

M., (citation,Thomas 141 N.H. at quotation,58-59 omitted);and brackets
E., (1993) (asee In 336,also re Jessie 137 N.H. 342-43 mere flicker of

abandonment).interest is not sufficient to rebut the presumption of
parentsThe appealed onlyhave familythe division’sfinding of abandon-

170-C:5,1.ment under TheyRSA not appealedhave the family division’s
finding that termination parentalof their rights in thewas best interest of

Therefore,Jack L. we need not the finding.address latter

Affirmed.

Dalianis, C.J., DUGGAN, CONBOY,and JJ.,HlCKS and concurred.
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(SusanMichael A. Delaney, attorney general McGinnis,P. senior
attorneyassistant ongeneral, the brief orally),and for the State.

defender,Lisa L. Wolford, Concord,assistant appellate of theon brief
orally,and for the defendant.

CONBOY, jury {Brown, J.),J. After a in Superiortrial Court the
defendant, Munroe,Joseph A. of aggravatedwas convicted six counts of
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(AFSA), felonious sexual assaultone count ofassaultfelonious sexual
of misde-and one count(FSA), exposure,indecentfelonyone count of

2010); 632-A:3(Supp. RSASee RSA 632-A:2endangerment.meanor child
(2007). the2010); appeal,On2010); RSA 639:3(Supp.RSA 645:1(Supp.

(1) complainantfinding the childby:the trial court erredarguesdefendant
(2) testimony pediatrician;from ahearsaytestify; permittingtocompetent

(4) that(3) dismiss; issuing jury instructionsandhis motion todenying
We affirmerroneously one of the indictments.constructively and amended

part.in vacate inpart and
2008, theIn the offollowing springfound the facts.juryThe could have

wife,his pregnantin in Milton withliving a trailer homedefendant was
herE.F., K.M., and E.F.’s three children fromone-year-old daughter,their

A.M.,D.M., ageyears; daughtermarriage ageto L.M.: son nineprevious
V.M., years, the victim herein. Becauseyears; daughter ageand seventhree

didand the outermost bedroomsbelongingshome was crowded withthe
heat, in trailer wasonly one of the three bedrooms theadequatenot have

sleptand E.F. on theby family for The defendantsleeping.used members
couch,room, andin crib to theliving sleptcouch in the K.M. a nextfuton

generally sleptcouch the floor.V.M.and A.M.slept adjacentD.M. to the on
at issuetogether,in but at the time of the eventsthe one usable bedroom

friend, C.F.,familyroom a hadlivingtoo in the becausethey sleepingwere
using bedroom.moved into their home and was the

in care of theevening 2008,in E.F. left the children theAprilOn an
D.M., A.M., videoworking, playingand K.M. weredefendant. C.F. was

bedroom, watchingin on the couch televisiongames lyingthe and V.M.was
to“pull-up”and awearing pink pajamaswith the defendant. V.M. was

downwetting. pulledThe defendant first VM.’sprotect against nighttime
up. The thenpajama pulled pulledbottoms and she them back defendant

pants, got topand as as his onpull-up,her bottoms her wellpajamadown
couch, Thelay penis vagina.of as and touched his to herher she on the

her with“up touchinghis while bottombodydefendant moved and down”
by performed cunnilingusThe then knelt her feet andhis hands. defendant

outthe bathroom and cameon her. At some the defendant went intopoint,
a on hispicturehis in his hand. He also showed“wiggling” penis V.M.

girl showingof a her bottom.telephonecellular
Playalso showedV.M.a video on his Stationpoint,At some the defendant

(PSP) Thethey togethersat on the couch.gaming system whilePersonal
activity.inengagingdefendant and two sexualvideo showed the women

video,watching kept pushingto the defendantAlthough stoptried theV.M.
her head down to view it.

incident, andwere out of the houseweeks after this E.F. and C.F.Several
thesiblings were inwatching the children. V.M.’sthe defendant was
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in livingbedroom and the defendant and were on the couch the room.V.M.
pulled purple pajama pull-up,The defendant downV.M.’s bottoms and her

his infinger moving “up vagina,licked before it and down” her and then
V.M.,onagain. lay rubbinglicked his The defendant also offinger top his

against penisher The defendant then in her mouthpenis vagina. placed his
head tried Afterpushed away.and her downwhen she to her head bothpull

of if anyonethese incidents the defendant told V.M.that she told what had
.“someone else .. who mean” her fromhappened awayis would take her

family.
home,Although might awayworried that she be taken from her V.M.told

H.,friend,a thatschool the defendant had “touched her in bad places.” This
by neighborhoodinformation was related to E.F. parents. Together E.F.

angry,and the defendant confronted V.M.The defendant was upset and and
“stoptold to V.M.lying.” responded justV.M. that she had been “kidding”

whatabout she told H.
later, V.M.,Approximately days A.M.,two and leftD.M. to thespend

in father, L.M., Earlier,weekend with their hisGonic and fiancée. a school
hadfriend informed D.M. about the theincidents between defendant and

V.M.,and Sunday. afternoon,he told his father what he had thatheard That
trailer,droveL.M. the children to the spokeback defendant’s where he

intoxicated,with the defendant alone. He described the asdefendant “a
upset,” “alittle and little nervous” during their conversation.

As L.M. leavingwas the trailer he E.F. Hepark, stoppedsaw and told
her what he heard Upon suggestion,had from D.M. L.M.’s they took V.M.
to Hospitalthe Frisbie Memorial she examined bywhere was a physician’s

Gladstone,assistant and then referred to Dr. Gwendolyn pediatriciana
specialty assault,with a in child sexual employedwho is at Exeter

Hospital personnelPediatrics. contacted the local police reportto an
juvenilealleged sexual days,assault. Within a policefew conducted two

interviews,forensic Followinginterviews with V.M. these police photo-
thegraphed defendant’s screen saver from his cellular telephone, and

seized two pajamas,sets ofVM.’s as well as a PSP containing pornographic
videos.

22, 2008,May visit,On days hospitaleleven after VM.’s Dr. Gladstone
examined in her atV.M. office Exeter Pediatrics. Dr. explainedGladstone to
V.M. E.F. a V.M.,and that she was medical doctor was towho there examine
and that she looked at theychildren’s bodies when were worried about
something questions.or had Dr. a full historyGladstone took medical of

anyV.M. to ofprior allegations.discussion the sexual assault She then
separateconducted interviews with both E.F. and toV.M. determine what

might V.M.,she be for herlooking during finallyexamination of and
“top regularexamined V.M. to bottom like Dr.checkup.”a Gladstone used
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and analgenitalto examine herinstrument, culpascope,aa specialized
Dr. Gladstonelaboratory Althoughareas, tests.and blood to conductdrew

nottrauma, this didtestified thatof sexual sheno evidencephysicalfound
digital vaginalbecause oral andnot occurredthat the assaults hadmean

totrauma a child.usually physicalnot causepenetration would
AFSA, FSA, endanger-of childon countsThe defendant was indicted

atrial, competentAt found to beV.M. wasexposure.and indecentment
Further, wasDr. Gladstonethe defendant.againstand testifiedwitness

theduringE.F. to heras and had statedtestify to what V.M.permitted to
appealThis followed.of her examination of V.M.course

CompetencyI. V.M.of

erred when it found V.M.first that the trial courtarguesThe defendant
toThe the defendant faileda State contendscompetentto witness.be

did renewcounsel notargument appealfor because defensepreserve this
rulingmadeafter the trial court itsobjection competencyto V.M.’shis

deciding that thisAssumingexamination of withoutfollowingvoir dire V.M.
trialfind no error in the court’spreserved, weargument properlywas

ruling.

testify. Although pre­are to thispresumed competentWitnesses
by that the witness “lacks sufficientmay findingsbe overcomesumption

observe, dutyas theto remember and narrate as well understandcapacity
Mills, 46,truth,” 601(b); v. 136 N.H. 49the N.H. R. Ev. see Stateto tell

discretion,(1992), of not overturnabsent an exercise we willunsustainable
the record containscompetencytrial court’s determination wherethe

Mills,it. at 49-50.Because the trial courtto 136N.H.supportevidence See
testifies,as itsdirectly competencyto observe the witness sheis able

50.to deference. Id. atgreatdetermination is entitled
testimony herargues that VM.’s trial demonstratesThe defendant

fantasy, toto between truth and andinability understand the difference
truthfulness, establishing her lack oftherebyofappreciate importancethe

be-following exchangethe defendant cites thecompetency. Specifically,
counsel and V.M. on direct examination:tween State’s

a lie?Do know the truth andQ: the difference betweenyou

really.A: Not

IfWell, you. youif I can I told thatreally. helpNot let me seeQ:
red, that or a lie?my tie would be truewas

A: A lie.
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Q: How come?

A: yellow.Because it’s

Q: I you my yellow,Yeah. If told tie was would that true or lie?be a

A: True.

Now,Q: Okay. youcan all of questionsanswer the that I’m going
to you man, White,ask and that this Mr. is askgoing you justto

youas mytrue as did tie question?

A: Yes.

After this exchange, objecteddefense counsel to competency.V.M.’s The
jury was excused and defense counsel permittedwas to conduct voir dire
examination of V.M. The tookfollowing exchange place between defense
counsel and V.M.:

—Q: youYou ifwere asked theknow difference youbetween do
know rightbetween and wrong?

(NoA: verbal response.)

—Q: you’reHoney, going to to speakhave

A: Yes.

—Q: youDo youdo know the telling storydifference between a
and relaying real facts?

A: No.

Q: Okay. youDo know that when somebody asks ayou question
—you tell actuallyhave to them what youor have to answer the

question with actual facts?

A:Yes.

Q: youAnd do that you’reknow not supposed to be repeating
something somebody else youtold as fact?
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A: No.

— or whatyou know the differenceknow dothatQ: Okay. youDo
— knowyouactuallytell whatyouon if don’tgoeswould what

your knowledge?ownfrom

Yes.A:

sayto andyouin room havethat thisOkay. you knowQ: So
you know?from whatquestionsanswer the

A: Yes.

whatwrong you know[?]to answer fromAnd it’s notQ: that

A: Yes.

examination, duringthen the voir direcompletedfor theCounsel State
in roomobjectsto theas wherecorrectly questionswhich answeredV.M.

ingrade level school.were located and her

thebyare not defendant’stestimony, persuadedIn this welight of
thecomprehendtoabilityas thelackingof the witnesscharacterization

fantasy.truth andthe distinction betweenof truthfulness andimportance
knew thethe initial of whether shequestiontoWhile VM.’s answer State’s

lie, alone, initiallymay havestandingtruth and adifference between
was, inlater that shecompetency,a lack her answers indicatedindicated of
above,Asfact, the truth and a lie. noteddistinguishingof betweencapable

totestimony accurately responsive specific questionsvoir dire wasV.M.’s
about truthfulness.

unsustainablynotthat the trial court didAccordingly, we conclude
to testify.in finding competentits discretion V.M.exercise

Dr.TestimonyII. Gladstoneof

erroneouslyargues that trial court admittedThe defendant next the
E.F.testify to what V.M.andDr. to ashearsay permittedwhen it Gladstone

The defendant contendsher medical examination.duringstated to V.M.’s
Newsubject exceptionnot to the underthe statements werehearsaythat

803(4) Dr. Gladstone’s examinationof Evidence becauseHampshire Rule
thenot examination forinvestigativeof effort and anparta the State’swas

diagnosis. arguesThe furtherand defendantofmedical treatmentpurposes
test, forsatisfy necessaryto the Robertsthat the statements failed

731,803(4). Roberts, 740136 N.H.Rule See State v.admissibility under
(1993).
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in determiningaccord the trial court considerable deferenceWe the
evidence, willadmissibility of and we not disturb its decision absent an

Giddens, 175,unsustainable exercise of discretion. State v. 155 N.H. 179
(2007). discretion,To demonstrate an unsustainable exercise of the defen-

rulingdant must that the trial clearlyshow court’s was untenable or
Francoeur, 83,unreasonable to the of his case. v. 146 N.H.prejudice State

(2001).86

“Hearsay is generally extrajudicialdefined as an statement offered
in court to the truth of the matter inshow asserted the statement.” State v.

(2000) omitted).Soldi, 571,145 (quotation HearsayN.H. 575 evidence is
inadmissible,generally subject Id.;certain exceptions.to well-delineated

801(c),R.see N.H. Ev. 802. One such exception, Purposes“Statements for
Treatment,”of Diagnosis appliesMedical or to:

made for ofpurposes diagnosis[statements medical or treatment
history,describingand medical or orpast present symptoms,

sensations, inceptionor orpain, generalthe or character of the
cause or external reasonablysource thereof insofar as pertinent

treatment,diagnosisto or regardless of to whom the statements
made, made,are or when court,the statements are if the in its

discretion, affirmatively that profferedfinds the werestatements
made indicatingunder circumstances their trustworthiness.

803(4).N.H. R. Ev. exceptionThe rationale for this is that statements made
with purpose obtainingthe of usuallymedical attention are withmade the

to an diagnosis and,motivation obtain accurate proper thus,or treatment
they inherentlyare normallyreliable because there is no incentive to

Soldi,fabricate. 145 atN.H. 575-76.
objectionThe todefendant’s sole this evidence at trial thatwas Dr.

Gladstone’s medical examination V.M. but,of was not for a medical purpose,
rather, was in of and, therefore,furtherance a criminal investigation, the
hearsay however,didexception apply.not These purposes,two are not
mutually Gordon, (2002)710, 721exclusive.See v.State 148N.H. (upholding

803(4)admissibility of statements under Rule thewhere sexual assault
medical examination awas two-phase evaluation intended to encompass

Here,both medical gathering).treatment and evidence the referral to Dr.
personnelGladstone from hospital contained no reference to evidence

collecting and indicated that purposethe of the visit for awas sexual assault
examination. Dr. knowledgeGladstone testified that to her Frisbie Memo­
rial Hospital was not equipped culpascope,with a which she uses in

victims,ofconducting thorough examinations child and that she was more
qualified to conduct such examinations than the physician’s assistant who
examined at hospital.Y.M. the Dr. Gladstone further thattestified the
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for the care and benefitconducteda medical examinationexamination was
officialsV.M., byno law enforcementand she was directiongivenof that

Thus, supports thethe evidenceof evidence.concerning the collection
one ofpurposeDr. at leastthat, perspective,fromconclusion Gladstone’s

ofor treatment V.M.diagnosisfor the medicalthe examination was

havehowever, of declarant.issue, is the intent the WecontrollingThe
803(4) hearsaythetest forrequiring three-partainterpreted Rule as

test”).Soldi, (referringat to the “Robertsto 145 N.H. 576exception apply.
to theintended makeFirst, must find . . . that the declarantcourt“[a]

Roberts, N.H.treatment.” 136diagnosisa medical orstatements to obtain
history, symp­Second, must medical or740. “the statements describeat

sensations, reasonablytoms, or cause to an extenttheir or sourcepain,
omitted). Third,(quotationto or treatment.” Id. at 741pertinent diagnosis
the statementssurroundingfind that circumstancesthe court must the

Id. attheir trustworthiness. 743.support

of Dr.objection purposethe defendant’s sole was to theBecause
examination, theanalysis prongfocuses on the first ofGladstone’s our

carerespect requiretest. to the intent “we extrarequirement,Roberts With
is ain the declarant’s intent” when the declarant child. Statedetermining

(1999) omitted).294, ThisGraf, (quotationsv. 143 N.H. 303-04 is because
a a childyoung completelyis difficult for court to discover whether“[i]t

information is from her.”purpose beingunderstands the for which obtained
(1993).750, Thus, it toWade, necessaryv. N.H. 755 is establishState 136

child therequisite “by showingthe had the intent that the madethat child
andthey diagnosisthat would further theunderstandingstatements

271,Lowe, 140 N.H. 273of condition.” State v.possible [her]treatment
(1995).

case,in theshowingIn that no such was made this defendantarguing
Wade, pediatricianin to aupon five-year-oldrelies which a child revealed

Wade, There,at 752. thesexuallyshe had assaulted. 136 N.H.that been
803(4),under stating:court the child’s statements Ruletrial admitted

803(4), Thehistory.this is a medical doctor hastakingfalls within as“[T]his
were, torespectand that he had concerns withpurposestestified what his

omitted)....” The trial courtsafety (quotationof the child Id. at 753the
the made to Id. Wegynecologist.also admitted similar statements child a

because, their of mindalthough the doctors testified about statesreversed
child, in theexamining nothingin and thespeakingand intentions with

in Id.on child’sintentions the statements.any light makingrecord shed the
756.at
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mayare mindful that while a declarant’s intent beWe established
evidence, assume,with circumstantial we “will not a affir­absent record

matively establishing proposition,the that a child ayoung possessed
sufficient to hertreatment motive allow out-of-court statements to a
physician Wade,to at trial.” 755.be introduced Id. at In contrast to
however, the ofcircumstances this case are sufficient to an inferencepermit

subjectthat Y.M. made the statements to Dr. withGladstone the under­
that thestanding examiningdoctor was her for a medical purpose.

Dr. explainedGladstone that she bothtestified to V.M.and E.F. that she
a doctorwas medical who was there to examine V.M.and to her withhelp

fact,questions or concerns that she with body.had her In Dr. Gladstone
took a complete history allegationsmedical of V.M. thebefore of sexual
assault were discussed. Dr. then thorough,Gladstone conducted a “head-

V.M., includingto-toe” examination of herdrawing laboratoryblood for
office,tests. The examination was inconducted a medical with all the

aequipment youngthat child would asrecognize indicative of a doctor’s
Moreover,visit. yearsV.M. was seven old at the and nearlytime had

completed grade. circumstances,the first Under all the it may reason-be
ably that anyinferred V.M. understood that statements she made to Dr.
Gladstone for purposewere the of medicalobtaining help.

The defendant that the lackargues temporalof proximity between
the assaults and the examination precludes findinga that the statements
were made for a purpose.treatment While have temporalwe stated that

canproximity indicate a declarant’s statements were made for purposethe
treatment,seeking Soldi,of 577,medical see 145 at a lack temporalN.H. of

proximity Indeed, 803(4)not dispositiveis of issue intent.the of Rule
expressly thatstates such statements are “regardlessadmissible of to

made, made,whom the statements are or when the are ifstatements the
court, discretion,in affirmativelyits profferedfinds that the statements

(Em­were made under circumstances theirindicating trustworthiness.”
added.)phasis testimony,Given all the and the reasonable inferences that

therefrom,may be drawn we conclude that the trial court did not
unsustainably permittedexercise its discretion when it Dr. Gladstone’s

803(4).testimony pursuant to Rule
to argumentsAs the defendant’s on appeal that some of V.M.’sstate-

ments throughadmitted Dr. testimony requisiteGladstone’s lacked the
trustworthiness, and otherthat statements not reasonablywere pertinent

diagnosis test,to and treatment under the argumentsRoberts these were
preservednot at trial and we therefore decline to address them.

(2006)Brooks, 252,LaMontagne Builders v. 154 N.H. (quotation258
omitted).
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to Dr.E.F.’sthat statementsarguesas the defendantInsofar
inadmissible underdaughterher weretreatingin course oftheGladstone

limitdoes not its803(4), of the Rulelanguagethat plain“[t]heRule we note
807,Yazzie,59 F.3d 813v.United Statespatient-declarants.”toapplication

277,§AL.,(9th 1995); ON EVIDENCEalso 2 G. DlX ET MCCORMICKCir. see
(6th 2006) not therequirethe rule does(noting thatat 481-82 ed.

others,by mostby patient,the and that “statementsbe madestatements
members, relationshipif the the[tobefamily may [admitted]often close

of trustworthi­give assurances”appropriateor the circumstancespatient]
ness). thisadequately developtoHowever, the defendant failedbecause

Blackmer, 149 N.H.brief, State v.we decline to review it. Seeissue in his
court,(2003) the trial47, regarding rulings by(“complaints49 adverse

judiciallegal argument, insufficient to warrant[are]developedwithout
omitted)).(quotationreview”

toIII. Motion Dismiss

in hisdenyingtrial court erredarguesThe further that thedefendant
the closedigital penetrationthe atcharge allegingmotion to dismiss AFSA

case, evidence. The State contendsuponthe based insufficientof State’s
that, insufficiency challenge,to this butpreservethat the defendant failed

event, the was sufficient.any evidence
his sufficiencythedeciding preservedthat defendantWe assume without

However, the that sufficientagreein trial court. we with Statechallenge the
aa to conclude reasonablepresented jury beyondwas for rationalevidence

by digital penetration.the committeddoubt that defendant AFSA

isfor review in this area well established:Our standard

evidence,the of the thechallenge sufficiencyTo in a toprevail
no trier ofprovingthe of that rationaldefendant bears burden

State,thefact, lightthe in the most favorable toviewing evidence
beyond reviewinga doubt. Inguiltcould have found reasonable

in ofevidence, evidentiary item the contextthe we examine each
evidence, bemayin isolation. Circumstantial evidenceall the not

aguilty beyonda of reasonable doubt.support findingsufficient to
Further, from factsmaytrier draw reasonable inferencesthe

a of otherfrom found as resultproved and also inferences facts
inferences, be drawn therefrom.they reasonablycanprovided

omitted).(2009)332,Young, (quotationN.H. 338v. 159State
to Dr.is that statementsargumentThe for the V.M.’sbasis defendant’s

testimony,Gladstone, Dr. werethroughwhich were admitted Gladstone’s
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hearsay, testimonyinadmissible and that absent Dr. Gladstone’s there was
prove digital penetration. above, however,insufficient evidence to As noted

803(4).Dr. testimonyGladstone’s was properly admitted under Rule

(l)632-A:2,1, 2010),Pursuant to RSA (Supp. person guiltya is of the
aggravatedcrime of if personfelonious sexual assault such inengages

penetrationsexual with another whenperson the victim is thanless
V(a)(5)632-A:l, 2010)thirteen ofyears age. RSA defines(Supp. sexual

intrusion,penetration “[a]nyas slight, any parthowever of of the actor’s
body, emissions,including objector any manipulated theby actor into
genital trial,or anal of theopenings body.”victim’s At Dr. Gladstone
testified that toldV.M. her the defendant “licked finger puthis and it into

private and moved it up[V.M.’s] and down.”
all inViewing light State,the evidence the most favorable to the we

conclude there was sufficient evidence for jurya rational to thatconclude
the finger penetrateddefendant’s vagina.V.M.’s

FSATV. Instruction

The defendant finally argues that in its instructions to the jury on the
felonious sexual charge,assault the trial court erroneously substituted the

“buttocks,”“genitalia”word for thereby effectively eliminating the distinc-
tion between FSA chargethe and one theof charges.AFSA The State
concedes that jurythe instruction was erroneous and that the conviction
and sentence on the chargeFSA must be vacated. Accordingly we vacate
the defendant’s conviction and sentence that charge.on

in part part.and vacated inAffirmed
DALIANIS, C.J., DUGGAN, JJ.,and LYNN,HICKS and concurred.

FamilyPortsmouth Division
No. 2009-806

theIn Matter of James Miller andJ. Janet ToddS.

Argued: 17,November 2010
31,Opinion Issued: March 2011


