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OsramAppealdiscretion.exercise ofan unsustainableconstitutes ofCf.
(1998) (“Whether haveor not we would612, 617142 N.H.Sylvania,

evidence, is ofof theconclusion, weighttheuponbaseda differentreached
of theour for thatjudgmentwe will not substitutesinceconsequenceno

discretion); v.FarmsCumberlandjudicialon a matter oftribunal]”[lower
(1963) (“The notis whether489, thereforePierce, problem497104 N.H.

a conclusionhave reached differenttribunal wouldcourt or some otherthis
review],is butdecision onthe whosebythat reached [tribunalfrom

whole, reasonablythe couldwhether, [tribunal]as ataking the evidence
discretion).judicialit a matter offound as did” onhave

toan basis sufficientprovides objectiveconclude that the evidenceWe
in daughter’sthat itdiscretionary judgment wasthe trial court’ssustain

year.2009-2010 schoolschool for thepublicto attendbest interests
the trial court’s decisionto demonstrate thatmother has failedAccordingly,

See In the Matterexercise of discretion.an unsustainableconstitutes of
154 at 713.Choy Choy,& N.H.

judicial reviewarguments either do not warrantremainingMother’s
v. 143 N.H.argument, Douglas Douglas,they developed legallackbecause

discussion,(1999), not further419, 429 or without merit and do warrantare
(1993).321,v. 137 322Vogel Vogel, N.H.

Affirmed.

CONBOY, JJ.,C.J., DUGGAN,DALIANIS, HICKS and concurred.and
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(Thomas Bocian,E. assistantattorneyDelaney, generalMichael A.
theorally),on the and for State.attorney general, brief

defender, Concord, on the briefappellateL. assistant ofWolford,Lisa
orally,and for the defendant.

HlCKS, Euliano,defendant, appeals his convictionon oneJ. The Michael
(amended(2007) 2010),assault, onecount of second see RSA 631:2degree

accident, (2004),an 264:25 and two countscount of conduct after see RSA
(2007).conduct, argues that theappeal,see 631:3 On heof reckless RSA

J.) (1) incommented on the evidenceSuperior {Barry, erroneously:Court
(2)the motion to dismiss the recklessjury;the of and denied hispresence

We affirm.conduct indictments.
Insupports following.or record the thejuryThe could have found the

12, 2007, histhe defendant drove carmorning hours of Novemberearly
injuredand Juanof Cross in Nashua struck andonto the sidewalk Street

stop.Baez. did notMiguelPech. He also hit Bisono and Jose The defendant
morning, a of officerswent to the defendant’s home andLater that number

compliedto He and was arrested.gotold him to the Nashua Police Station.
by and DetectiveSweeneyThe was interviewed Detective Stevedefendant

interview, accidentally hittinghe admitted toDuringJonathan Lehto. the
that he onto the sidewalkmorningsomeone earlier that but denied swerved

to do so.
assault,for conduct after andegreedefendant was indicted secondThe

trial,At ofMabryOfficer Sean the Nashuaaccident and reckless conduct.
12,shortly midnightthat after on NovemberDepartmentPolice testified

for of a2007, report largeto the area of Cross Street “adispatchedhe was
testified that after hepeople.”with 15 Heapproximatelydisturbance

—cruiser, in yell[]he heard the crowdparked “[s]omeoneand exited his
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you justknow —that car ran over friend.” Officer themy Mabry stated that
and, so,drove feet of him as it hecar within two did observed the defendant

times,”driving and “shouted several but the notstop, police, defendant did
stop.

Pech, Baez and Bisono also testified at trial. Pech testified that washe
thewalking on sidewalk he noticed speedingwhen the defendant’s vehicle

sidewalk,”him his “g[et]towards and friends and then on the but that he
did not remember after that.anything Baez testified that he was on the

bysidewalk Pech when hit bywith Pech was a car driven the Hedefendant.
that he thetestified felt mirror of the car touch him. thatBisono testified

too onhe was the sidewalk Pech when awith he observed car “on of’go top
the sidewalk and hit Pech. He stated that the car also made contact with

Bisono,him. PechAccording to and the defendant notdid at thestop scene
of the accident. Detective Sweeney testified about his with theinterview

duringdefendant and his thetestimony, playedState the videotape of the
defendant’s interview.

The defendant asserted self-defense. drivingHe testified that he upwas
Cross a van pulledStreet when to his hisup right and friend outjumped
and told him to stop. explainedThe defendant that pointat this he turned
around because he “noticed in [his] rearview mirror that about 30 kids were
running theup street with bats and machetes.” He stated that sawhe
someone hit his friend’s shoulder with a machete and he “took off... down
Cross Street.” He stated that “the road fullwas of Hepeople.” explained

could,”that he around them muchas as but“[s]werved [he] that he “[e]nded
up driving hittingon the sidewalk” and Pech. The defendant admitted that

Pech,after he hit he kept driving. He “tr[y]further stated that he notdid
anybody.”to hit

The State cross-examined the defendant concerning inconsistencies
between trial testimonyhis and the information he gave policeto the in his
videotaped statement. He with theagreed prosecutor’s statement histhat
“story” “considerablywas different from gave policethe one the[he] on the

of themorning incident.” He indicated that he “crossed over the andlane
onto the hitsidewalk and on the Additionally,[Pech] sidewalk.” he conceded
that he could by takinghave left the area an alternate route but that instead
he turned around and drove towards the crowd.

evidence,At the close of the the defendant tomoved dismiss the two
indictments, theyreckless conduct thatarguing chargeare insufficient to

felony reckless they allegeconduct because fail to that the instrument used
theby committingdefendant in the crime constituted a deadly weapon. The

jurycourt denied the motion. guiltyThe found the defendant all chargesof
this appealand followed.
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commentsimpropertrial court madethat thearguesThe firstdefendant
to and torights processin of dueof trial violation hiscourse hisduring the

the FederalAmendments tothe Fifth and Sixthimpartial judge underan
TheI, and 35 of the State Constitution.Articles 15and PartConstitution

comments.object to the trial court’sthat he did notconcedesdefendant
the trial court’s conductNonetheless, he contends that we should review

error rule.plainunder the

todiscretion correctus to exercise ourerror rule allowsplainThe
16-A; v.Ct. R. Statethe trial court. See SUP.raised beforeerrors not

“(1)(2009). to error: there mustRussell, 475, 489 plainFor us findN.H.159
(3)(2) must affecterror; must and the errorplain;the error bebe
204, (2008)Panarello, 207 (quotation157 N.H.v.rights.”substantial State

omitted). satisfy demonstratingthe burden ofGenerally, toand brackets
the must demonstraterights,an defendantthat error affected substantial

ie., it outcome of thethe was that affected theprejudicial,that error
(2007).416, If ofthree thesev. 156 N.H. 425 allLopez,Stateproceeding.

met, to amay our discretion correctare we then exerciseconditions
error mustonly if error meets a fourth criterion: theforfeited error the

fairness, judicialreputationor ofintegrity publictheseriously affect
Panarello, sparingly,The rule used157 N.H. at 207. isSeeproceedings.

in ofhowever, miscarriageto those circumstances which aand is limited
result. See id.justice would otherwise
that, occasions, the trial courtseparateon threearguesThe defendant

evidence, and on hisjudicial guilt,on the on“expressed opinion [his]a
him,prejudicedThe maintains that this conductcredibility.” defendant
thethereby denying duringhim a fair trial. The first comment occurred

of Lee of the Nashua Policedirect examination Detective DennisState’s
investigation:his in theDepartment concerning involvement

there, aQ. you you any typedid locate of crimeAnd while were
scene?

A. did.We

Q. And where was that located?

andA. north of intersection of Canal Street Cross Street.Just the

Honor, foundation for this?Objection, Your[Defense counsel]:

There’s no foundation.[Defense counsel]:
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THE ForCOURT: what?

anyFor crime scene. What crime? We haven’tcounsel]:[Defense
any fromheard about crime this witness.

Well, know,THE you people sayingCOURT: the weren’t out there
I can sorosarythe from what far ... .get

shortly duringThe second comment occurred thereafter the State’s direct
examination of the same witness:

Nashua,Q. justAnd with this ofmap youcould indicate where the
general vicinity it was of the crime scene that you found?

—inApproximatelyA. it was the area of

Objection, Honor,Your Your[Defense counsel]: Honor. the State
anyhasn’t established that crime It in openingoccurred. said the

— —and I nowstipulate that hit by[the victim] was [the
—But that’s notdefendant]. a crime it was an ofoccurrence

It act. objectself-defense. was an So I theto Prosecutor continu-
toing refer to it as crimea scene. It was an accident scene.

THE runCOURT: Hit and is a crime .... At itleast was Iwhen
to ingot admitted the bar 1968.And it still is Ias far as Andknow.

there’s been evidence so far of a hit run place.and And I’lltaking
it. Objectionallow overruled.

finalThe comment followed the State’s introduction of videotapedthe
concluded,ofinterview the defendant. After videotapethe the court stated:

“Well, I don’t think going anythat’s to win Academy Awards. goingWe’re
pointto atrecess this and we’ll atresume ten o’clocktomorrow.”

not conduct,While we do condone the trial court’s after reviewing the
case,inrecord this we are not persuaded that the challenged comments

give to plainrise error affecting the defendant’s rights.substantial The
express judicialcomments do not a onopinion the guiltdefendant’s or

credibility Indeed,as suggested by the defendant. the first two comments
did occur during testimonynot about the defendant. The first comment was

followingtestimonymade “adescribing large involvingdisturbance” “mul­
—tiple people fighting acting disorderly” and a“bordering” on riot. As

such, jurythe could haveeasily understood the tocomment be toreferring
“largethe It cannot reasonablydisturbance.” be construed to asimply, the

defendant alleges, that the trial court believed the defendant to be “a bad
person who Young 340,had committed a v.crime.” 127 N.H.Clogston,Cf.
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havea “could(1985) dialoguecourt’s with witnessthat trial(finding the344
of conductplaintiffsthedecision as to the reasonablenessjury’sthecolored

improper”).and was

testimonyLee’sduringmade DetectiveThe comment wassecond
Mabryby Officertestimonyand run. Priorof a hitinvestigationhisabout

Thus, the trial court’shit run had occurred.that a andindicatedalso
testimonyin theirthe officersbythe evidence offeredreflectedstatement

directsingle responseand aof a hit run. Whileinvestigationtheregarding
prohibitedis notjudgea trialobjection preferable,would have beento the

inevidence, “manifest[he does not biaslong ]the so assummarizingfrom
(Cal. 2005)545, 571Harris, 118v. P.3dPeopleof evidence.”presentationthe

commented on the(no the courtagainst the defendant wherejudicial bias
defense counseljury, interruptedof thepresencetheevidence outside

defen­questionedwitnesses and thecross-examination of severalduring
(2006).denied,testimony), 547 U.S. 1065during his cert.dant

the videotapedthe introduction ofThe third comment followed State’s
could be construedof To the extent the commentinterview the defendant.

novideotape,the there isthe individuals onregardingas a statement
Theto the defendant. interviewsolelythat the comment referredindication
andSweeneybut also Detective Detectiveonlynot the defendantinvolved

not themost, suggestsAt that the video did exhibitthe commentLehto.
not aworthy specificAward. It wasAcademyof material of antype
Houston, 139credibility.or v.guiltcomment on the defendant’s StateCf.

2004) (defendant(Mo.223, thewas whenApp. prejudiced229 Ct.S.W.3d
“ andessentiallycourt told defendant that his defense was ‘immaterialtrial

State,irrelevant,’ interjected] in theconsistentlyand on behalf of the all
(Kan.1114, 1118Chappell, App.of P.2d Ct.jury”);the State v. 987presence

1999) (trial of thecapable tellingthat child victim wascourt’s comment
during substantiallyvoir direquestions truthfullytruth and had answered

trial).to a fairprejudiced rightthe defendant’s
Moreover, record, thein of trial we find that defendantview the entire

thefailed that the court’s comments affectedhas to demonstrate trial
theThe admitted that he drove ontoproceeding.of the defendantoutcome

Pech, thatcar. Bisono and Baez confirmedand hit Pech with hissidewalk
Baezstruck Pech. Bisono anda car was driven onto the sidewalk and

with Pech and Baez both identifiedthat the car made contact them.testified
the that heas the defendant testified swervedthe defendant driver. While

crowd,the he that he could havehittingthe to avoid concededonto sidewalk
not to so.an alternate route but chose dobyleft the area

leaving scene theaddition, admitted to the afterIn the defendant
stopthat the did notwitnesses corroborated defendantaccident and other
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Further, videotapehe hit Pech. in the of his interview theafter with
detectives, were withthe defendant made statements that inconsistent his

Indeed, agreedtestimony prosecutor’sat trial. he with the statement that
“story” “considerablytrial from gavehis at was different the one the[he]

on ofpolice morningthe the incident.”

theFinally, judge jurytrial instructed the at the close of evidence: “If
Iyou expressed opinionbelieve that have or an as to facts insuggested the

my ignore It torulings, you up youshould that belief. is alone to decide the
in arguesfacts this case.” The defendant that this instruction “was

prejudice.”insufficient to cure the disagree. presumedWe Jurors are to
Cosme, (2008).40,follow the court’s See v.instructions. State 157 N.H. 46

Accordingly, we conclude that the notdefendant has carried his burden to
that trialshow the court’s conduct amounted to thatplain error affected the

proceeding. Lopez,outcome of the 156 atSee N.H. 425.

Nevertheless, the facts of this case warrant a judgenote of caution. A
bench,be of from judge’smust mindful comments the as the influence on

jury necessarily great.the is 127Young,See N.H. at 344.We caution trial
judges remarks,to refrain from making ostensibly witty or sarcastic which

waycould in any interpretedbe as togoing weight id.,the of testimony, see
or the orguilt Rosencrans,defendant’s innocence. v.See State 128 N.H.

(1986).399, 401
theTo extent that the arguesdefendant that the trial judge was not

I,impartial under Part 35 of HampshireArticle the New Constitution and
the to Constitution, and, thus,Sixth Amendment the United States should

disqualifiedhave been from proceedings,the Belyea,see State v. 160 N.H.
(2010),298, 303 he has adequately developednot this argument for

appellate Accordingly,review. we decline to address it. See id. at 307.
The arguesdefendant'next that trial inthe court erred denying his

motion to dismiss the reckless conduct indictments. He maintains that the
allegeindictments fail to a material element of felonythe crime of reckless

conduct, namely, element, and,deadly weapon thus,the they are insuffi-
I,cient under Part Article 15 of the HampshireNew Constitution and the

Fifth and Sixth Amendments to the United States Constitution. We note
thethat defendant failed to araise state inconstitutional claim the trial

court; we, therefore, confine our analysisconstitutional to the requirements
of the LaMarche, 337,Federal Constitution. v.See State 157 N.H. 340
(2008).

assume,We deciding,will without requirementsthat under the
Federal pertainingConstitution to apply.indictments But see Williams v.

(6th 2006)Haviland, 527,532467 F.3d Cir. (noting Supremethat the Court
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the FifthofJury Clause“that the Grandrepeatedly assertedhas
states”). the Constitu­Federalto the UnderapplyAmendment does not

first, of theit, the elementsif containstion, sufficient“an indictment is
againstthe whichchargea defendant offairlyand informschargedoffense

and, second, acquittalan or convictiondefend, pleadhim tomust enableshe
v.Hamling Unitedfor the same offense.”prosecutionsof futurein bar

LaMarche, generallyis87, 117 (1974); at 341. “ItStates, 157 N.H.418 U.S.
the statutein the words ofset the offensethat an indictment forthsufficient
expressly,anditself, fully, directly,of themselveslongas as those words
necessaryall theor set forth elementsany uncertainty ambiguity,without

418 atHamling, U.S.punished.”to beconstitute the offence intendedto
omitted).117 (quotation

defendantcase, under which theIn this the reckless conduct indictments
identical, for631:3, exceptII and theRSA arechargedwas reference

state, in the defendant:part,The relevant thatvictims’ names. indictments

Conduct, inthe of that defen-[thedid commit crime Reckless
indant], in conduct anotherrecklessly engage placeddid which
onbodily operating a motor vehicleof serious whiledanger [sic]

sidewalk, strikingontoby driving [thehis vehicle theCross Street
inthereby danger bodilyof seriousplacing [the victim]victim]

injury.

omitted.)(Bolding
personthat a commits the crime of reckless conductprovidesRSA 631:3

placesin or inrecklessly may place“if he conduct which anotherengages
631:3,1. B felonyThe crime a classdanger bodily injury.”of serious RSA “is

625:11,in Allperson deadly weaponif the uses a as defined RSA V. other
631:3, II. II theis a misdemeanor.” RSA Section elevatesreckless conduct

felony by requiringto aoffense of reckless conduct from a misdemeanor
a “deadlythe defendant used ascharge prove weaponthe State to and that

firearm,625:11, “[djeadlyId. A is knife orweapon” “anydefined in RSA V.”
which, used,it is intended to bethingor in the mannerother substance
used,used, to capable producingor known be of deaththreatened to be is

(2007).625:11,bodily injury.”or RSA Vserious

case,In conduct indictments trackslanguagethis the of the reckless
631:3, Thus,I. theI of statute. RSAwordingthe of section the See

definite­reckless conduct -withsufficientallegedindictments misdemeanor
117; v.a to 418 at StateHamling,ness to motion dismiss. U.S.withstand

(1979)118, 119-22 that the trial court did not(finding119N.H.Champagne,
aggravat­that to include theby arson indictment faileddismissingerr not

sufficientlyit misdemeanorfelony-level allegedof arson becauseing factors
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arson). Therefore, in denyingwe conclude that the trial court did not err
the defendant’s motion to dismiss the indictments.

felony-­next turn to indictments sufficiently allegeWe whether the
however,reckless need question,level conduct. We not address this because

that not allassuming allegeeven the indictments do the elements of
conduct,felony-level anyreckless we conclude that error Seewas harmless.

(1st 2000) (harmless292,Mojica-Baez,v. F.3d 311United States 229 Cir.
error review “to the to an inapplies failure include element an indictment
that otherwise the fairprovided chargesdefendants with notice of the

them”), denied, (2001); Dentler,against cert. 532 1065 v.U.S. United States
306, (5th 2007)492 F.3d 310 Cir. error(applying harmless review to failure

indictment); Fichera, 660,an into include element an v. 160State N.H.
(2010) (applying662-63 harmless error an Apprendireview to v. New

(2000),Jersey, 530 U.S. 466 violation anconcerning omission from an
indictment). law, whether,Under federal only“we consider on the ofbasis
the evidence that to grand anywould have been available the jury, rational

presentedgrand jury properwith a chargedindictment would have that the
Dentler,indefendant committed the question.” 492 F.3d at 311o£fense[s]

(quotation omitted); Fichera,and brackets see 160 atN.H. “In663.
examination,thatconducting maywe consider the jury’s unanimous[trial]

— be, minimum,findings which are considered at persuasiveto a evidence
jury Dentler,of how a find.” atgrand (quotationwould 492 F.3d 311 and

omitted).brackets

Here, grand jurythe returned indictments for thatreckless conduct
631:3,felony-level offense, II,reference the RSA and each is marked as a

B felony.class car,The indictments that theallege defendant used his and
object,no other “therebyto strike Baez and Bisono placing in[them]

■ omitted.)danger of bodily injury.” (Bolding trial,serious At the defendant
did not that he struck anddispute Furthermore,Baez Bisono with his car.
Baez and theyBisono testified that were standing with Pech when washe
hit, Pech,and the defendant admitted he prosecutor’s words,that hit in the

circumstances,“hard.” Based theseupon anywe find that grandrational
jury presented with proper indictments would have charged the defendant

felony-levelwith reckless conduct. the defendant not argueSince does that
the indictments to providefailed him with felony-­sufficient notice of the

offenses,level we will not consider the prejudicedwhether defendant was
by any Fichera,error in oflanguagethe the indictments. See 160 N.H. at
663.

Finally, to the arguesextent the defendant that the jury’s verdict
incompletewas as to felony-level reckless conduct because court did“[t]he
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element,‘deadly weapon’must theprovethat thejuryinstruct the Statenot
element,”625:11, that wedefinition ofnot on the RSA Vdid instructand

not issuesWe do considerargument. generallyto thisdecline address
Panarello,in the court. Seenot trialappeal presentedon that wereraised

reflect, and the defendantrecord notat A review of the does157 N.H. 207.
raised theto, argumentthat was beforeany evidence thispointedhas not

to this court withappealing party provideIt the burden of thetrial court. is
appealon and to demonstratea to the issues raisedrecord sufficient decide

Thiel,court. State v.raised issues before the trialappellantthat the those
burden,462, 464 (2010). his wehas failed to meetAs the defendant160 N.H.

argument.thiswill not address

Affirmed.

JJ.,DALIANIS, C.J., CONBOY,and and concurred.DUGGAN
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