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Getman, Steere, (DebbieP.A.,Schulthess & of Bedford Lorusso Makris
brief),A.and Jill DeMello on the for the defendant.

Dalianis, Pesaturo,plaintiff,C.J. The Linda anappeals order of the
J.)Superior (Groff, defendant,Court agranting bymotion to dismiss the

Kinne. affirm in inpart, part,Robbin We reverse and remand.
record followingThe reveals the The aplaintiff broughtfacts. small
action the inagainstclaims defendant the Nashua District seekingCourt

$2,000 inmore than twodamages because of the defendant’s trees
overhang her limits ofproperty; driveway,one the use her theand other

herdamages fence.
The defendant removed matter to superiorthe court. The plaintiff then

filed a for“Complaint Abatement of a PropertyNuisance and Damage”
(amended complaint) superiorwith the court. The defendant moved to
dismiss, that thearguing plaintiff failed to state a uponclaim which relief

granted.could be The trial plaintiff’scourt reviewed the original complaint
and dismissed both her negligence and nuisance claims. The trial court did
not plaintiff’sreview the amended complaint. plaintiffThe filed a motion to
reconsider and amend complaint,to her trialasking the court to address
her previously complaint.filed amended The trial court denied the motion
and appealthis followed.

The asserts that trialplaintiff the court erred by dismissing originalher
complaint byand not thegiving opportunityher to amend her complaint to

ERG,correct the perceived Barnes, 186,deficiencies. See Inc. v. N.H.137
(1993).189 We first address whether the trial court by dismissingerred the

plaintiff’s original complaint.
In reviewing dismiss,a trial rulingcourt’s on a motion to we consider

the allegationswhether contained in the pleadings reasonablyare suscep-
tible a Sullivan,of construction that permit recovery.would Khater v. 160

(2010).372,N.H. 373 We assume the plaintiff’s pleadings to truebe and
allconstrue reasonable in lightinferences the most favorable to her. Id. We

engagethen in inquirya threshold that tests the facts in the petition
law,against applicable and,the if the aallegations constitute basis for legal

relief, we must hold that it improper grantwas to the motion to dismiss. Id.
plaintiff’s original “(1)The complaint soughtstated that she for:damages

Neighbor’s yearly Pine tree to propertydevastation and[her] fence
structures; (2) Neighbor’s Oak tree limb overhangs driveway, prohib­onto
iting and trialparking usage.” analyzedThe court the plaintiff’s original
complaint as alleging both nuisance and negligence. Relying upon

Zilm, 233, 235, 238(2008),Belhumeur v. 157N.H. trialthe court dismissed
both claims.
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beinginjured as a result of attackedinThe Belhumeur wereplaintiffs
on aboutnest in a tree orhad allowed tothat the defendantsby wild bees

that theBelhumeur, allegedThe plaintiffs157 at 234.N.H.premises.their
privatethe constituted apremisesonallowing the wild beesdefendants

is noa landowner underlaw rule thatadopted the commonnuisance. Id. We
on his landpurely originof naturalremedyto conditionsdutyaffirmative

at 235.neighbors.to his Id.they dangerousare or inconvenientthougheven
have contributednuisance, act man musta thelegal“In order to create of

omitted). inLike the nuisance claim(quotationits existence.” Id.to
cause actionfailed to state a ofBelhumeur, original complaintplaintiff’sthe

tonot that the defendant “contributedallegedidfor nuisance because she
(quotation and bracketsproperty.of the tree on his Id.the existence”

omitted). the motion tograntedtrialAccordingly, properlythe court
the nuisance claim.original complaint as todismiss the

plaintiff’sto the nuisancedispositive regardBelhumeur is withWhile
Inclaim, respect negligenceto her claim.it is not withdispositive

naturae, the trialBelhumeur, upheldthe oí werelying doctrineupon ferae
their neighborsthe could not be held liable torulingcourt’s that defendants

theyof that neitherindependentin for the acts wild animalsnegligence
aId. at Under naturae landownernor harbored. 238.possessed ferae
hisacts onoccurring propertybe held liable for the of wild animalscannot

wild animals toactually indigenousunless landowner has reducedthe
intocontrol, animals the area.non-indigenousor or introducedpossession

only Accordingly,to animals. Id.appliesId. at 236. Ferae naturae wild
plaintiff’sthecontrolling authority respectnot with toBelhumeur is

the trees.regardingclaim defendant’snegligence

in that “touponThe the statement Belhumeurdefendant relies
neighbors byposedall to hispotentiallya landowner to abate harmrequire

animals, naturallyor hisupon propertyinsects locatedindigenous plants
Id. at Thisan and unwarranted burden.” 237.imposewould enormous

however, here. naturae doesstatement, controllingand is not Feraeis dicta
54,Smith,as Nicholson v. 986 S.W.2dapply plants,not to such trees. See

(Tex. 1999) ormeans “animals of a wild nature(ferae60 naturaeApp.
omitted)). Further, in declined toBelhumeur wedisposition” (quotation

and“unpredictabilityon theliability upona landowner basedimpose
possessat A tree not thisuncontrollability of wild animals.” Id. 237. does

uncontrollability.type unpredictabilityof andsame

control,not we ourapplythat Belhumeur doesHaving concluded
(Ga.913,Weaver,of Klein v. 593 S.E.2d 914ordinary negligence.rules See

2004) regardingof in caseordinary negligencerulesApp. (applyingCt.
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tree);liability v.Sprecher Companies,for defective see also Adamson 636
(Cal. 1981)1121, (listing jurisdictions ordinary negli­P.2d 1124 applying

possessor’s liabilityin for harm causedgence principles determining by
conditions). landowners,respect longnatural to we have that as“With held

a all landgeneral occupiers governed byrule owners and of are the test of
all of inreasonable care under the circumstances the maintenance and

(2000).195,operation Lowney,of their Kellner v. 145property.” N.H. 197

law,HampshireUnder New a duty partfor to exist on the of a
landowner, it must be that an injury mightforeseeable occur as a result of

Kellner,the landowner’s or inactions. at In recognizedactions Id. 198. we
liability beyondthat a landowner’s extend the of or“may borders his her

property” duty mayand concluded that be if thepresent“[a] landowner’s
acts or a sufficientlyomissions create foreseeable risk of harm in such a
case, canwhere it be found the notthat landowner did use carereasonable
in operationthe maintenance of or her Id.property.”and his at 200.

have previously appliedWe not these rules to a landowner’s trees
However,because an of impressionthis is issue first for this court. the

United States District Court for ofthe District New Hampshire has
LLC,addressed this issue. Grant Campground,See v. Wakeda 631 F. Supp.

120, 122 (D.N.H. 2009).2d plaintiffsThe in Grant brought againstan action
injuriesthe campgrounddefendant for sustained from a pine fallingtree on

court,camper. law,their Id. The applying Hampshire recognizedNew that
“owners and ofoccupiers dutyland owe ... a of reasonable care under all

inthe circumstances the and operationmaintenance of their property.” Id.
omitted);at 124 (quotation Assoc.,see v.Werne Executive Women’s 158Golf

(2009).373,N.H. The376 court observed that apart of landowner’s“[a]s
safe,general duty to hiskeep property reasonably ahaving campground

campsites among maywith the a dutytrees well create to thekeep trees
‘limbed’ of dead limbs and to Grant,take down dead and diseased trees.”

Supp. concluded,631 F. 2d. at 124-25. clearlyThe court “While there is no
land,duty to clear cut maydefendant’s defendant reasonably chargedbe

with the ofduty regularly treesinspecting removingand those which
potentially a ordangercould create hazard.” Id. 125.at The court held that
the failedplaintiffs to establish that the dutylandowner breached its to

duringthekeep campground safe a severe storm wasbecause there no
evidence that the were or orunhealthytrees dead that the landowner’s

oractions inactions caused the tree to fall on Id.camper.the
jurisdictionsOther have held that a wholandowner knows or should

decayedknow that a tree on his isproperty dutyor defective has a to
914;Klein,eliminate that danger. Meyers Delaney,See 593 S.E.2d at v. 529

(Iowa288, 290 1995); McGee, 77, (N.C.N.W.2d v.Rowe 168 S.E.2d 81 App.
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(landowner(2003)§ 61Adjoining2 Landowners1969); also C.J.S.seeCt.
anofdamage propertyfall thedecayed mayis and anda treewho knows

Although thesedanger).thedutyunder to eliminatelandowner isadjoining
fell, notwe door defective treedecayedwhere aliabilitycourts attached

subject tomay bea landowneractuallytree fall beforethat a mustbelieve
liability negligence.for

duty particularin awhether a existscharged determiningWhen with
broader, question ofcase, more fundamentalnecessarilywe theencounter

against thelegal protectiontointerests are entitledplaintiffswhether the
(1999).446, InFouts, making450v. 144 N.H.conduct. Millisdefendant’s

protectingofdetermination, importancetheconsider whether socialthis we
theimmunizingof defen­outweighs importancetheplaintiffsthe interest

helda landowner should beliability. Id. believe thatdant from extended We
tree he to harm anotherpermitsfor a or defective thatresponsible decayed

“escapea toinjustice”be “inherent to allow landownerbecause it would an
by allowing. .damage neighbors merelyhis .all for serious toliability

1125.636 P.2d atSprecher,nature take its course.”to

discussion, thatpersuadedare becauseuponBased the above we
defective,a adecayedof when tree is orinjurythere is a foreseeable risk
ordecayedshould know that his tree is defectivelandowner who knows or

Thus,dangeroustree this condition.dutyhas a to maintain the to eliminate
his iswho or know that treehold that a landowner knows shouldwe

forreasonablyfails maintain tree is liabledecayed or defective and to the
tree, even the occurs outsideinjuries bycaused the when harmproxhmately

72, (N.Y.Olmstead, 73488 N.E.2dhis See Ivancic v.propertyof lines.
(1986); However,1985), denied, Kellner,1117 145 at 200.N.H.cert. 476 U.S.

constantlyand all“consistentlyhave a to checkdutya landowner does not
Ivancic, “Rather,at the488 N.E.2d 73.decay.”trees for nonvisible

inmust be order todecay readilyof observable[the tree’s]manifestation
73,harm.” Id. atsteps preventlandowner to take reasonable torequire a

74.

allegations original complaintof the plaintiffsnow test theWe
for trees on hisnegligencenew a landowner’sagainst regardingour rule

afacts constitute basis forallegedto determine whether theproperty
so,Khater, In we conclude that thedoing160 N.H. at 373.relief. See

allege negligencea cause of action fororiginal complaint fails toplaintiffs
defective, thatdecayednot that trees are or orallegedhas thebecause she

in a but failed tothe knew that the trees were such conditiondefendant
Klein, 593 atplaintiff.the See S.E.2d 913-14.dangereliminate the to
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Accordingly, by dismissinghold the trial court not err thewe that did
inplaintiffs negligence original complaint.claims her

Having dismissingconcluded that the trial court did not err in the
plaintiffs original complaint, denyingwe now address whether it erred in

ERG,plaintiffs complaint.the motion to amend her In held thatwe before
action,dismissing a for failure to a cause trialwrit state of the court must

angive plaintiffthe to amend writ to correctopportunity perceivedthe its
ERG,deficiencies. 137 N.H. at 189. While ERG the angives plaintiff

opportunity perceived claims,to correct deficiencies in her itoriginal does
grant the right plead entirelynot her to an new cause of action. Coan v.

Servs., 1, (2010).N.H. 161 11 ADep’t N.H. court need only allowof Envt’l
when necessary injustice.substantive amendments to v.prevent Thomas

Co., (2004).Publ’g 435,N.H. ATelegraph 151 439 substantive amendment
action,entirelythat introduces an ofnew cause or calls for substantially

evidence, Therefore,may properlydifferent be denied. Id. we must review
plaintiffs complaintthe amended to determine whether it corrects the

deficiencies in her ororiginal complaint pleads entirelyan new cause of
action. The decision of the trial court to motiondeny a to amend will not be
overturned absent an unsustainable exercise of discretion. Id.

(1)The amended that:complaint alleges the defendant’s insufficient
tree,management rain, wind,his pine snow,of as well as ice and caused

(2)tree limbs to break off pine fence;the tree and thedamage plaintiffs the
systemroot of the pine tree extends onto plaintiffsthe property causing

(3)trip;her to the plaintiffdefendant told the he “pinewould address the
problem,” fence,limb the plaintiff relied this and aupon installed new the

to problemdefendant failed correct the and now the plaintiffs new fence is
(4)damaged; and the defendant’s oak tree “swinging,contains limbs”dead

hang plaintiffs drivewaythat over the preventing its use. The amended
complaint allegesalso that the defendant ofknowledgehas the plaintiffs
concerns about the the partiestrees because had in“have dialogue
reference to the encroachment of the defendant’s oak with swinging,tree

hangdead limbs that over plaintiffs] driveway,”[the and the defendant
“has been fully endangermentaware of the of his [pine[sic] tree’s]
shedding boughs.”tree

To the extent that complaintthe amended attempts to a forplead claim
nuisance,private we that it forhold fails the same as plaintiff’sreason the

original complaint. As in her original complaint, plaintiffsthe amended
fails tocomplaint allege that the defendant “contributed to the existence”

Belhumeur,of these (quotationtrees. 157 N.H. at 235 and brackets
omitted).
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claims, that thewe concludenegligenceplaintiffstheRegarding
To foroak tree. recoverthe defendant’sviable claim concernsonly

duty,has thatthat defendant aa must demonstrate theplaintiffnegligence,
theinjurycaused tothatduty, proximatelyand the breachbreached thathe

(2004).Here,406, 407151N.H.Agency,v.Bean Ins.Dewyngaerdtplaintiff.
thesufficiently that defendantallegescomplaintamendedplaintiffsthe

thus,and, that the treedead limbs”“swinging,his tree’sknew about oak
defective, him to eliminateduty uponadecayed thereby imposingorwas

thesufficiently allegesalso thatamended complaintthe condition. The
this causedduty to act and that breachby failingbreached thisdefendant

driveway.her See RESTATEMENTdenying her use ofinjury bythe plaintiff
(1965).(SECOND) 929, the issue has not been§§OF 981 BecauseTorts

claim, expresstheby negligencewith to weparties respectaddressed the
aplaintiffto the ofavailabilityon the issue of whether theopinionno

treeie., offending overhangingtheself-help remedy, cutting down
action orherself, defeat cause ofplaintiffs negligencewould thebranches

a defense to the same.constitute

however,tree, fail to statepineThe the defendant’sallegations about
plaintiff allegesThe that becausemay granted.which relief beupona claim

wind, snow,”“rain, managementdefendant’s insufficientice and and theof
This istree, damage allegationoff her fence.pineof the limbs break and

decayedthat or defective.to establish the tree isinsufficient

tocomplaintTo the that the amendedplaintiffs purportsextent
uponbreach oral contractestoppela claim for or of basedpromissorystate

subsequent failure to “address thealleged promisethe defendant’s and
causes of action and wereproblem,”limb these would constitute newpine

Similarly, bytrial trial court did not errbydenied the court. theproperly
disallowing allegation regarding personal injurythe the she hasplaintiffs

roots alsopineof defendant’s tree as thisallegedly suffered because the
court havea cause of action. Because the trial couldpresents new

reasonably necessarythese were notfound that substantive amendments
injustice, denyto the amendmentsto we conclude that its decisionprevent

Thomas,of 151 N.H. at 439.a exercise discretion. Seewas sustainable
the dismisssummary, plaintiffsIn we trial court’s decision to theuphold

toin its and its decision not to allowtheoriginal complaint entirety plaintiff
Additionally,add of we upholdamend her to new causes action.complaint

not the amend her nuisanceplaintiffthe trial court’s decision to allow to
tree,plaintiffs pineclaim the as theseregardingclaim or her negligence

in original complaint.her Weamendments fail to correct the deficiencies
reverse, however, of the motion to amendplaintiffsthe trial court’s denial
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negligence regardingher claim the defendant’s oak tree because this
inamendment does correct the deficiencies this claim.

in inpart; part;reversedAffirmed
and remanded.

ConboyHicks,Duggan, Lynn, JJ.,and concurred.
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