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explainto hisgiven opportunitynever thecounsel has beendefensethat
representationofdecisions, unexplainable patternandinconsistenthis

constitu-the defendant receivedthatthe trial demonstratesthroughout
Therefore, and remand.we reverseof counsel.tionally defective assistance

his claim of ineffectiveuponconvictionThompson’sreverseBecause we
hearsay, we needto to inadmissiblefailing objectof counsel forassistance

closingobjectedhave to the State’sshouldconsider whether counselnot
that theargumentsnot the defendant’sAdditionally, do reachweargument.

that the verdicthearsay statements oradmittingin certaincourt erredtrial
weight of the evidence.againstran theconvicting Thompson

remanded.Reversed and

J.,HICKS,DALIANIS, C.J., concurred.and
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(Susan McGinnis,P. seniorattorney generalA. Delaney,Michael
attorney orally),on brief and for the State.general,assistant the

(MarkOsborne, PLLC, on& of Nashua OsborneLaw ShepherdofOffice
theorally),the brief and for defendant.

Winward,DUGGAN, defendant, byhis convictionappealsThe ThomasJ.
(2007); RSA 626:8attempted See RSA 635:1jury burglary.a on one count of

(2007).(2007); 629:1 We affirm.RSA
1, 2008, atfollowing facts. On JuneThe could have found thejury

a.m., from theFitzpatrick comingnoiseMark heardapproximately 1:30
home, 144 in He walkedat Pelham Road Salem.right side of his located

pacingthe room his cat back andfamily livingthe to and sawfrom room
righton the side ofin of a He looked out the windowsforth front window.

looking in the window.front and a man crouched downhis door observed



536

men,lightsHe then turned on the outside and saw two other one of whom
defendant,later the out a ahe identified as run from between bush and

men,railing diningnear his room Thewindow. defendant and two other
Mahoney, past FitzpatrickDaniel Smith and ran and north onShawn

Pelham Road before under a astopping streetlight, which was about
four-to-five-minute from the Fitzpatricks’walk home.

Peterson,Liana who lived across the street from the men stopped,where
throughheard their voices her open bedroom window. She testified that

they it;and “I“panicky,” say,sounded heard one of the men didn’t mean I
dead,don’t thenhappened.” say,know what She heard one of them “we’re

dead,” and a man “butreply, yet.”we’re different we’re not dead She
minutes,listened to them talk for ten fifteenabout to and then thecalled

police. subsequentlyThe men left walkingand continued north on Pelham
Road.

meantime,In the Fitzpatrick also called the police and went outside to
home,look his In back ofaround home. his he found a bent window screen

in grass approximately twentythe fromfeet the window. He also found
three in Afootprints yard.sets of the front policeSalem detective later
observed marks on the glass fingerswindow from “four and a thumb that

pushed directly upward,”[had] and surmised that the screen had been
offpried with some ofsort tool.

PoliceSalem Officer Hicham Michael Geha a ofresponded reportto an
attempted burglary in andprogress began canvassing the area on foot. He

defendant,inheard noise the woods and observed the who fit the
description provided by Fitzpatrick, hiding behind bushes. When Geha

defendant,theapproached beganhe running. Once Geha withcaught up
defendant,the he was uncooperative, verbally abusive and physically

resistive to Geha’s efforts to placearrest him and him in policea cruiser.
The defendant uncooperativewas and physically aggressive when later

byquestioned a detective regarding anythe ofwhereabouts accomplices.
The police also arrested Mahoney night.Smith and that

The defendant was indicted on one felony attemptedcount of burglary.
The indictment that:alleged

Winward,1. Thomas inacting concert with byaidedand/or
MahoneyDaniel Smith and Shawn purposeand with the

committed,that the crime of Burglary be
gain entry residence,2. tried to to Fitzpatrickthe located

Road,at 144 Pelham

3. an occupied structure for theadapted overnight accom-
of persons,modation

4. the dwelling night,of another .at
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open public,not to thepremisesa the were5. at time when

enter,toprivilege6. without license or

screen,aremoving windowby7.
as believedwhich, under the circumstances Winward8.

thebe, step towardconstituted a substantialthem to
Burglary.ofcommission

tocase, the defendant movedtrial, of the State’sAt the closefollowing
thehe himself removeddismiss, had to thatprovethat the Statearguing

he so.screen, evidence that didhad not sufficientpresentedandwindow
that heallegedthe indictmentasserted that becauseThe defendant further

screen, the that couldjurycourt should instruct heremoved the thehimself
Theremoved the screen.personallyif it found that heonlyconvictedbe

{Lewis,J.) motion, that thewith the Stateagreeingdenied theTrial Court
inactinga asprincipalboth as andcharged the defendantindictment

not have toAccordingly,and Smith. the State didMahoneyconcert with
argued thatof them removed the screen. The defendantwhich oneprove

However,the theconstructively amended indictment.rulingthe court’s
of allencompassed activitythat the indictment theagaincourt determined

and, therefore,men, not alter the indictment.rulingthree its did
atrial, jurythe offered proposedPrior to the close of defendant

at alone insufficient topresencethat his mere the scene wasinstruction
givecourt to such an instructionaccomplice liability. The declinedprove

on the evidence. Instead thecommentingconcerned aboutbecause it was
injury, pertinent part:court instructed the

to crimethe was an the ofprove accomplicethat Defendant[T]o
aprove beyondthe must reasonableburglary, Stateattempted

burglary placethe of took and thatattempteddoubt that crime
notaccomplice. requiredan The State is tothe Defendant was

ofa individual committed the crime at-prove particularthat
tooktempted burglary, only attempted burglarythat the crime of

tothat was an the crime. Toplace accompliceand the Defendant
theaccomplice,was an State mustthat the defendantprove

prove[:]

another oractively helped1. That the Defendant
actively participated activelyor orpersons,other

persons, activelyor or at-assisted another other
com-personsor other totempted helpto another

burglary.of Here theattemptedmit the crime
acted,Defendant in concertthat theallegesState

aided Daniel Smith and Shawnbywith and/or



538

Mahoney, in totrying gain Fitzpatrickaccess to the
by removingresidence a window screen.

deliberations, court,During the jury question asking:submitted a to the
“If we believe that else other than thesomeone defendant theremove[d]
screen, and the no knowledgethat defendant had or ofparticipation this
action[,] guilty beingthe defendant in[i]s of concert The courtwith[?]”

to specifically question jurydeclined answer the and referred the to its
instruction on accomplice liability. jury subsequentlyThe convicted the

appealdefendant and this followed.
(1)appeal, arguesOn the defendant that: the trial court erred when it

torefused instruct the that tojury provethe State had he actually removed
screen, instruction,the in givewindow and to thatfailing the court

(2)indictment;constructively amended the trialthe court erred in refusing
juryto instruct the that mere presence at the crime isscene insufficient to

(3)a personmake criminally responsible; the trial court whenerred it
(4)to jury’s question;refused answer the and the evidence was insufficient

to sustain his conviction.

I

The defendant first theargues unsustainablythat court exercised its
constructivelydiscretion and amended the indictment when it refused to

juryinstruct the that provethe State had to that he himself removed the
He impermissiblewindow screen. asserts that this amendment prejudiced

him in the preparation presentationand of his defense.

“The requirement that a defendant be tried only for for whichcrimes
CONST,indicted,he or I, 15,she has been see pt:N.H. art. is not violated

whenever a trial judge provides jurya instruction that does not mirror the
Doucette, (2001)583, 590 omitted).indictment.” State v. 146 (quotationN.H.

indictment,“Instructions that alter the form of the without altering its
substance, alwaysare permissible. Jury instructions that change an
element of an charged byoffense a grand jury are inautomatically error.”

omitted).(citationId. “In between these istwo extremes the amendment
that indictment,does not alter the crime incharged the but changes an
allegation in the indictment that has the of specifyingeffect circum­and
scribing omitted).the ofscope alleged.”the crime Id. (quotation ellipsisand

We previouslyhave determined anthat indictment charging a
defendant as a alsoprincipal alleges accomplice liability because the
“distinction principalbetween and foraccomplice liability charging pur­

Barton,poses practical (1997).lacks significance.” 391, 395State v. 142 N.H.
anWhile indictment that thecharges putsdefendant a principalas a

on noticedefendant to a asprepare principaldefense to both and
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146, 151 (2008), alsowe haveDuran, N.H.v. 158liability, Stateaccomplice
athat defen­allegingin indictmentlanguage anstated that“consistently

the defendantchargetoanother is sufficientacted ‘in concert with’dant
712,Munson, 146 N.H.State v.accomplice,”as anprincipalas a andboth

omitted).(2001) ellipsis(quotations and716
removed thehad that heprovethat the State toThe defendant contends

ain part, uponhis argument,The basesscreen. defendantwindow
topurports quotebriefthe defendant’smisreading of the indictment. While

in where itindictment, placesname twothe adds the defendant’sbriefthe
indictment; specifically:innot the actualappeardoes

Fitzpatricktogain entryto the2. Mr. Winward tried
residence ....

acted a window screen.by removing7. Mr. Winward

added.)(Emphases
plaininconsistent with theof defendant’s name isThe addition the

allegedid that thethe indictment. The indictment notlanguage of
the suggests.the window screen as defendantalone removeddefendant

himselfInstead, that either defendant removedallegedthe indictment the
in removingor he in two othersthe window screen that acted concert with

the window screen.

such, a principalthe as bothchargedAs the indictment defendant
provingforoptionsand the State had two differentaccompliceand

himself aIt could have that the defendant tookattempted burglary. proven
that,i.e., theburglary,the commission of thestepsubstantial toward

Munoz, 143,v. 157 N.H.himself removed the screen. Seedefendant State
(2008) ancharging attempt allegethat an indictment must(explaining147

crime).theintent commit a crime and an overt act in furtherance ofan to
However, liability.the of Seeoption proving accomplicethe State also had

(2009) (“evidence332, 340 supporting each elementYoung,v. 159 N.H.State
supportto theaccomplice liability conviction[]also sufficient[was]of

defendant”). alleged bothclearlyBecause the indictmentagainst the
sufficient notice to theliability, provideditprincipal accompliceand

removing the window screenchargedthat he with eitherdefendant was
in thesoliciting, removingor or to aid anotheraiding attemptinghimself

Munson, 146 of whether(“regardless [theN.H. at 716window screen. See
defendant actedallege byto the means which thewas intendedindictment]
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in concert or that as principal,[twowith the defendant acted theothers]
chargesindictment ‘notified the defendant of the he must be toprepared

” (brackets omitted)).at trial.’meet

Still, acknowledging maywhile that an be onaccomplice convicted
indictment,specificallythe basis of acts not in analleged see State v.

Therrien, 765, (1987),129 N.H. 769 the defendant contends that the
onlyremoval of the window screen was the act that “could be a substantial

step toward the commission crime of burglary.”of the The defendant’s
argument conflates the attempt accomplicelaw of with the law of liability.
If the defendant only attemptedhad been indicted for burglary as a
principal, requiredthe State have been allegewould to in the indictment

prove specificand at trial inthe act committed furtherance of attempt.the
(1977).Bean, 185, 187 However,See State v. 117 N.H. since the defendant

as anwas indicted to anaccomplice attempt, the merelyindictment needs
allegeto conduct incommitted the course of the attempt that constitutes a

step Indeed,substantial toward the commission of the attempt.

there no independentis further and requirement identifyto the
acts by may offense,which a defendant have committed to[the] or

prooflimit of toguilt specificallypleaded.acts Although maythere
inbe cases which double jeopardy protection and trialreasonable

preparation anrequirewould of theallegation specific byconduct
which an isaccomplice supposed to have aided in the commission

offense,of the specificationsuch is not always required.

Doucette, 146 N.H. 590 (quotation omitted);at and citation see also State v.
Elliott, (1990)759,133 N.H. 764 (explaining that an amendment of an

mayindictment be ifimpermissible it theprejudices defendant in“either
abilityhis to understand properly chargesthe him or inagainst abilityhis

omitted)).to hisprepare (quotationdefense”
The arguesdefendant that this is one of those rare cases where the

to prooffailure limit of the defendant’s toguilt specificallythe facts pleaded
impermissibly altered the prejudicedindictment and him in his trial

Hepreparation. strategycontends that his uponat trial relied his belief
that the State would have to prove that he himself removed the window
screen and that all of his cross-examination focused lackupon the of
physical linkingevidence him to the window screen.

Doucette,In alleged defendant,the indictment that the in“acting concert
[another],with purposely bycaused the death of repeatedlyvictim][the

stabbing inher the neck and abdomen.” Id. at 584-85. The defendant
that theargued language “by repeatedly stabbing her in the neck and

abdomen” an ofpartwas essential the and juryindictment that the had to
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inin neck and abdomenhe the victim theunanimously that stabbedagree
that the indictmentdeterminedhim. Id. at 588. Weorder to convict
with which he wasof the offensesufficiently the defendantinformed

murder, deathof the cause ofhim the date theby withcharged providing
Therrien,590; (explaining129 N.H. at 772Id. alsoand the victim. at see

as anpossiblethe actsnot need to list defendant’sthat the indictment did
victim, placea the date andit death of namedalleged theaccomplicewhere

death).theprecededthe thatstabbingof and describeddeath

the of thein informed defendantindictment the instant easeThe
crime, takenlocation, stepof the substantialdate, attemptedand victim the

identities ofof that crime and thehim or in furtheranceby accompliceshis
for defen­more than sufficient theaccomplices.his This information was

on notice that theputit the defendantto his defense becausepreparedant
solicited, aided, orway agreedhe in someproveState would have to that

no require­isburglary. Generally,in thereattemptedto aid theattempted
acts as anallege possibleeach of the defendant’sment that the State

jeopardynot case in double and reasonableis a whichaccomplice. “[T]his
byallegation specificof the conduct which thetrial anpreparation required

in theto have aided the commission of offense.”supposeddefendant was
Doucette, Moreover, to prepared146 N.H. at 591. the extent the defendant

had that heprovehis his belief that the State toupondefense based
screen, “onlyhis the trial court’ssurprisethe window wasremoved

French, 97, (2001)the v. 146 N.H. 102application of law.” Stateproper
omitted).ellipsis any arose from these facts(quotation prejudiceand “[I]f

omitted).(quotation Accordingly, the trialprejudice.”it was not undue Id.
jury did the indictment.impermissiblycourt’s instruction not alter

II

itargues that court erred failed to instructThe defendant next the when
at insufficient forpresencethe that his mere the crime scene alone wasjury

of that the trialproof.the to meet its burden The State contendsState
adequately explained juryinstruction that the could not convict thecourt’s

solely upon presencehis mere at the crime scene.defendant based
trial, presence”declined to the “mere instructiongiveAt the court

the the that so wasrequested by thought doingdefendant because court
close, there,if to the“getting very startingme not to comment on evidence

by orsomething being emphasizedor out that was one thesignal [side]
Instead, jurycourt the that the defendant could beother.” the instructed

ifattempted burglary onlyas an to the Stateguilty accomplicefound
otherbeyond “actively helpeda that he another orproved reasonable doubt
otheractively another orpersons, actively participatedor or assisted
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actively attempted helpor to orpersons, personsanother other to commit
added.)of attempted burglary.” (Emphasesthe crime

we that thedisagree impermissiblyWhile court would have
givenon if it requestedcommented the evidence had the defendant’s “mere

instruction,presence” requestedcourt’s failure to thegivethe instruction
does not constitute an ofunsustainable exercise discretion. The crime of

liabilityaccomplice requires bysome active theparticipation accomplice
mere presence Merritt,and at the crime scene alone is insufficient. State v.

(1999).714, case,143 InN.H. 718 this the court’s instruction made clear
guilty, jurythat to find the defendant the to inhad conclude that he some

inway actively aided or the crimeparticipated attemptedof burglary.
Accordingly, to the extent the hadjury any question about the defendant’s

scene,mere at the thepresence conveyedcourt’s instruction adequately the
jury’s obligation to ifacquit provethe State did not some active participa­

745, cert.736,tion the v.by Seymour, denied,defendant. State 140N.H. 519
(1996).U.S. 853

Ill

The defendant next that courtargues the erred when it failed to
to therespond jury’s question by not unequivocally telling jurythe that it

could not find him guilty without that hefinding removed the window
However,screen. the preservedefendant failed to forthis issue our review
he not adequatelybecause did it theraise before trial court. See Lassonde

Stanton, 582, 596(2008).v. 157N.H. The appealing party has the burden to
provide this court with a sufficient torecord decide his issues on appeal and
demonstrate that he raised the issues before the trial court. v.Bean Red

248, (2004).Prop. Mgmt.,Oak 151 N.H. objection250 A contemporaneous
necessary, particularlyis and appropriate, preserveto a to achallenge trial

jury question. 190,court’s answer to a State Kelly,v. 160 N.H. 194-95
(2010).

The defendant that record,asserts and“[i]n chambers on the defense
”arguedcounsel that the clear jury’sanswer to the question ‘no.’was

However, he does not provide a citation to the in supportrecord of this
claim and the doestranscript not demonstrate that the defendant ever
proposed Bean,this answer to the jury question. See 151 N.H. at 250.

The defendant contends his requestthat earlier for a jury instruc­
tion that the proveState must that the defendant himself removed the
window screen toadequate preserve However,was this issue for appeal.
proposed jury objectionsor generalizedinstructions to a trial court’s
instructions are insufficient to preserve specific assignments of error for

See, (10thappeal. e.g., 1179, 1189-90United v.Zapata, Cir.),States 546F.3d
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(2009);denied,(2008), Ct. 2069129 S.denied, 129 772 cert.S. Ct.cert.
(3d 2006).652, 656 Accordingly,F.3d Cir.Corp., 448Parkingv.AlcoCollins

argument.thisdecline to addresswe

IV

it failedtrial erred whenthat the courtthe defendant contendsFinally,
tothe State failed meetbecauseburglary chargethe attemptedto dismiss

ofthe commission theaccomplicehe as an toto that actedproveits burden
decline to addressasserts that we shouldThe Stateattempted burglary.

sufficiency the evidencethe ofdefendant did not raisethis issue because the
or cite thehis briefin section ofpresented”him the “issuesagainst

State v.in his brief. Seeanywhereof the standardsufficiency evidence
(2003) (“a47, complaintslistBlackmer, laundry49 mere of149 N.H.

court, developed legalthe trial withoutrulings byregarding adverse
omitted)).judicial (quotationto review”is insufficient warrantargument,

us.However, properlythat the issue is beforewe will assume

in this is well established:for review areaOur standard

evidence,sufficiency the thein to the ofprevail challengeTo a
ofthat no rational trierprovingthe burden ofdefendant bears

State,tofact, in the most favorable theviewing lightthe evidence
In reviewingaguilt beyondhave reasonable doubt.could found

in the ofevidence, evidentiaryeach item contextthe we examine
evidence, mayin beall not isolation. evidencethe Circumstantial

beyonda of a reasonable doubt.finding guiltysufficient to support
Further, factstrier draw reasonable inferences frommaythe

from found as a result of otherproved and also inferences facts
inferences, reasonablyprovided can be drawn therefrom.they

omitted).(quotationYoung, 159 N.H. at 338

actingthe “in concert withchargedBecause the defendant asState
isothers,” accomplice liabilityeach of suffi­supportingevidence element

liability,In theprove accomplicecient the conviction. order tosupportto
“(1) had to make theprove accomplice purposeto that: the theState had

solicited,succeed; (2) toattemptedaided or aidaccomplice’scrime the acts
(3)offense; accomplicein the and the shared thecommittinganother

omitted).(quotation ellipsisfor andrequisite mental state the offense.” Id.
the and that the State didThe contests second element contendsdefendant

inactively attemptedthat he thepresent any participatednot evidence
burglary.

jurya found that the defendantconclude that rational could haveWe
presenteven if the State did not evidenceburglaryaided in the attempted



544

the specificallythat defendant removed the screen.-window While mere
presence accomplice liability,at a crime scene is insufficient to theprove

to,may does,defendant’s be sufficient “if itpresence was intended and aid
Merritt, atprimarythe actor.” 143 N.H. 718.

case,In this the thanevidence reveals more thesimply defendant’s
at the scene.presence Fitzpatrick heard noise from thecoming right side

of his home three hiding fleeingand observed men and then from rightthe
and, time,of nightside his home late at around the same another witness

“panicked”heard three men ahaving conversation and then themsaw
fleeing together. Fitzpatrick subsequently found the bent inwindow screen
the and ongrass smudgessaw the likewindow that looked Hefingerprints.
also later identified all three men as the men saw nighthe that and testified
that he was sure one of them removed the Additionally,screen. the three
men were hidingfound near the crime scene and were uncooperative when
questioned by police. Specifically, police questionedwhen the defendant
regarding the of any accomplices,whereabouts the defendant was uncoop­
erative, physically aggressive and vulgar language.used Based allupon of

evidence,this presencethe defendant’s jurywarrants a “beyondinference
a reasonable doubt that he sought Id.;to make the crime succeed.” see also

Laudarowicz, (1997)1, (evidenceState v. 142 N.H. 6 was sufficient where
crime).defendant to policetried deceive and cover up his involvement in the

Therefore, viewing totalitythe the favor,of evidence in the State’s we
juryconclude a rational could have found allthat rational inferences other

guiltthan beyondhad been excluded a reasonable doubt.

Affirmed.

Dalianis, C.J., HICKS, LYNN,and JJ.,CONBOYand concurred.
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