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(Susan McGinnis,P.attorney generalA. seniorDelaney,Michael
for theattorney orally),on the brief and State.general,assistant

Concord,Johnson, defender, of on theappellateM. chiefChristopher
orally, forbrief and the defendant.

DUGGAN, defendant, byThompson, appealsThe his convictionJ. Jerome
632-A:2,Seeof count of felonious sexual assault. RSAjury aggravateda one
J.)(Sullivan,(2007). argues that the erredappeal, SuperiorII On he Court

the of the evidence andupon weighthis motion to dismiss basedby denying
also, for the first time onhearsay appeal,certain evidence. Heby admitting

him newhis and a trialgrantthat we should reverse convictionargues
declinedpreviouslyineffective. we havehis trial counsel was Whilebecause

hold,weappeal,of counsel claims on directto review ineffective assistance
counsel, which areegregious errors of trialupon indisputablethe andbased
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record, providedfrom the trial that the defendant was ineffectiveapparent
Accordingly,assistance of counsel. we reverse and remand.

insupports following Six-year-oldThe record the facts. D.K. lived North
mother, boyfriendWoodstock with her her mother’s and her youngertwo

5-7, 2007,siblings. During the of broughtweekend October D.K’s father
cousin, Zbink,siblingsD.K. and her to Concord to visit his Andrea who

weekend,with the At thatpoint spent approxi-lived defendant. one D.K.
mately sittinghour Thompson computerone with at the desk in Thomp-

andson’s Zbink’s bedroom.
D.K.’s father returned tothe children their mother at the end of the

11,2007,weekend. On October D.K. babysitter,first told her and then later
mother,hereveningthat that the defendant had shown her pornographic

mother,movies on his computer. babysitter,She also told the but not her
that the defendant his onput “privatehand her D.K. laterparts.” repeated

allegations during Center,these an a Advocacyinterview at Child which
bywas observed Detective Dougherty Depart-Sean of the Concord Police

trial, onlyment. theDuring the substantive evidence of the defendant’s
guilt unobjected-toconsisted of hearsay testimony by babysitterthe and

describing them,the mother the statements D.K. tomade and
unobjected-to testimonyhearsay by Dougherty regarding statements

by D.K. during Advocacymade her Child Center interview. atWhile trial
acknowledgedD.K. that the defendant showed her movies that made her

“icky,”feel she denied that he had touched her.
counsel,The arguesdefendant that his trial who is not counsel appeal,on

(1)rendered ineffective ofassistance counsel by: failing objectto to
(2)hearsay; failing objectinadmissible to during the State’s closing

argument when the State referenced that previouslyevidence had been
(3)inadmissible;ruled and simultaneously therepresenting defendant’s

parents, whose interests conflicted with the defendant’s Weinterests. set
forth the testimony and facts from in significanttrial detail to evaluate the
basis for the defendant’s claims.

The State used much of its toopening statement toappeal the emotions
jury,of the began byand questioning anyonehow could atouch small child

for his own gratification.sexual The prosecutor emphasized to jurythe that
he explaincould not to them

why any human being would be so and sobrazen bold as to touch
a gratification,child for their sexual particularly eight yearan old.
Why anyone would violate the of ainnocence child for that

ispurpose something that as beings, you mayhuman grapple with
try put your around, know,to to youmind inbut unfortunately,

this andday age ... it It’shappens. outrageous.
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familya friend oryour you’ve maybein life heard fromAt times
read inyou’veorthings happened,like this thatmember about

masters, .... Itstories, abusing studentsclergyscoutthe paper
in its nature.It’s and brazenhappens. insidious

itthat sometimesand so brazen isWhat makes it so insidious
eyes of the whopeopleunder theseemingly rightcan happen

the of casesafety.for that child’s That’s sortwatchingshould be
hearing about.you’rethat to begoing

likely testimonyof theby outliningthen someprosecutorThe continued
jury theytold that wouldhe theSpecifically,from the State’s witnesses.

eight year oldthingstalk to about noeight-year-old girl [them]“hear an
‘Very shy,”the was andthem that victimshould ever see.” He reminded

testimony.to to Hecarefullyto and listen herimplored patiencethem have
the would telljury testimony babysitter,to from whoexpectalso told the

youis child andwhich the that lovebabysitter’s nightmare,them “ever [sic]
abuse,” mother, “what it’sthe who would disclosedisclosingcare for and

actually learning. . . ofevery nightmareto inparent parent’slike be the
however,prosecutor,Theyourthat child is the victim of sexual abuse.”

Advocacyno of D.K’s Center interview. He concludedmade mention Child
plea:emotionalwith another

— instand, mayon for allyou yousee the wish allWhen [D.K.]
4,tojustthat could turn back the clock Octoberyour youheart

her, You dogo, you2007 tell don’t can’t do that. can’t that.and but
that man accountable forWhat can do is believe her and holdyou

towhat he did her.

by attacking D.K’sopening respondedDefense counsel’s statement
hercredibility. jury dealingHe told that D.K. had a difficult time withthe

divorce, explainedher He alsoparents’ which caused emotional distress.
of sherecently prosecutorthat D.K. had told the that none the events

actually by tellingever He concluded thepreviously alleged had occurred.
Theanything wrong.that that didn’t seejury “the adults were there

said,It’s and then sheyou only [D.K.]evidence will show that. what
mind.”changed her

statements, witness,questionedthe its first theFollowing opening State
allegations:that D.K. first disclosed thebabysitter, nightabout the

Q. you?did she tellWhat
— IA. me she to this don’tjust tellingstarted that wentShe

uncle, house, guy’sbut the name wasknow if it’s a cousin or and
Jerome, let his but no one elsegoand he her into bedroomwould
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could ever into it.go got why youSo it kind of me curious on were
notallowed to but the other kids.

Q. a phraseWas there word or usedshe about the bedroom?
A. go bedroom,She said she would into his and the door would

shut, noget and one else was inallowed there.
Q. Did she refer to it as a particular place, private in some

fashion?
justA. Yeah. She said no one ingocould there.

—I know,you know,asked her what youwas what happened,
guyswhat were inyou doing yourselfthe bedroom by thewith

shut,door and she theydid tell me were watching movies.

Q. happensWhat next?
—A. She I theyasked her what kind of movies were watching,

and she was telling watchingme she was adult movies him.with
Q. She didn’t use phrase, though?that

—A. No. She basically said that she watchingwas movies at she
—was movies that kids shouldn’t be watching basically so that the

other kids inweren’t allowed atthe room the time.
Q. How did she you?describe them to
A. theyShe said were naked and on the bed and things like that.

—Q. And was there anything thingsabout other that she
mentioned that made you realize what kind of movies they were?

—know,A----You justshe was when she said that there were
— she was watching movies that people are naked and stuff like
that justkind of threw me. Like I didn’t know what to expect.

Q. sayDid she where she in hiswas bedroom when she was
being shown these movies?

IA. think she said was onshe the bed.

Q. So else youwhat do her you?remember telling
A. She told me they sittingwere on the togetherbed watching

the movie he placedand his thigh,hand on her her inner andthigh
gradually upmoved her private parts.towards

Q. Did she use a for private part?word
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“my private parts.”just saidA. She

— youask, I to clear. She toldto have beI hate butQ. So and
hertouching where?uphe ended

spot.A. In her private

clear, itto, court,in what wasbeI’m we haveQ. sorry, because
— subject the conversationthe ofwhat wasyouthat believed

private part?about
vagina.it wasA. I that herbelieved

said, you make thatwhat helpedwhat sheQ. Aside from
conclusion?

the innerrubbing thighhe waswas thatsayingA. Because she
my parts.”touched privatesaid that “helegof her and she

testimony. Onduring thisobject any pointnot atcounsel didDefense
to theagain made referencecross-examination, counseldefense

D.K., D.K. toldshe testified thatagainwith andbabysitter’s conversation
andand that D.K.shutthe to the defendant’s bedroom washer that door

movie.watchingthe bed thetogetheronthe defendant sat
mother, tounobjectedwho providedalsocalled D.K.’sThe State next

when returnedbabysitterthe shetestimony about her conversation with
evening:home that

needed to talkbabysitter] saycome out and sheQ. How did [the
something?youwith about

“Isaid,of know need tojust youdid. She kindA. Just kind of
Isomething concerning,is andyou said that[D.K.]talk to [sic].

it.”to tell aboutyouneed

you?Q. she tellWhat did
she was at herme that told her that whenA. She told [D.K.]

sitting lapshe was on Jerome’scousin’s this weekend thathouse
with her.he to do and watch moviestrying thingsand was

— you,to therelatingfrom was didQ. When what she
— mean, what are we about?talkingmovies I kind

badA. Yeah. said movies.She
—— than moviesyouDo her other badQ. remember

Ime. wanted todid not into detail withbabysitter] getA. [The
[D.K.], personto one andlisteningI wasn’tdirectlyit from sohear

thenot other.
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questionedThe State then the mother her withregarding conversation
evening:D.K. later that

bed,Q. Okay. they put theySo had been to but weren’t like out
yet.

[D.K.],A. I know,had let them out. I youcome told if evershe
me,needed to talk to I I Ithat was there. didn’t tell her why was

saying that or andanything, proceededshe to tell me had ashe
“well,said, know,secret but she was told not to I youtell.

secrets,you can,if tell you yoursometimes want to especially to
somebodymom or you proceededtrust.” She then to tell me about

shewhat wanted.

Well,Q. Okay. youwhat telling you?do remember her
—A. She told me that reallyfirst she started off happy that she

had been playing games Jerome,on the computer with he letand
sit on lap,her his and he onputthen would bad movies is what she

them,called and then proceeded goshe to into a little bit of detail
me, like, know,youwith more she saw the man his input peepee

— inher the him,woman’s and she had on ofjumpto and shetop
went into details like that.

I everyoneasked her where else was at this inpoint time. She
there,theysaid were that the door was open, but that anytime

anyone came near her he put gamethat would a on for her. Like
old,a normal yearsix went tangentshe on a the gameabout and

how fun it everything.was and
Q. The [videogame], she talked about that for a minute?

— —A. Uh-huh. She said hethat would he hertold that it was
itthat was fun and goodthat it felt and that if he wanted touchto

her, him,he Ifcould. she wanted to touch she could.
Q. What else?
A. That he could touch her or she could touch him.
Q. ifsay anythingDid she happened when was lap?she on his
A. She did not.

Again, defense object anycounsel did not to of the mother’s testimony. On
cross-examination, attempteddefense counsel to establish contradictions

the babysitter’sbetween the testimony,and mother’s and the mother
again D.K. hertestified that told that she was in Thompson’s room and
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whyas to shethe motherquestionedcounsel alsolap.on his Defensesitting
days police.to call theor sevenwaited six

testimony covers moretestify. Her directD.K. tonext calledThe State
intestify,not and factshe didtranscript,in the trial butforty pagesthan

her. Thetoucheddenied, molested or otherwisethe defendantthat
pointsand at someleading questions,D.K. numerousaskedprosecutor

frequentlyHe alsopictures.or drawwrite down her answersasked her to
to fromin an effort coax answersslightly rephrased questionsandrepeated

thein defendant’sfocused on what occurredquestioningof theD.K. Most
bedroom:

you gothat made “ick”?you somethingDid seeQ.
I remember.A. can’t

talk, I youa and thinkyou and I had chance toQ. agoA while
—your itlearning waspeopleworried aboutyousaid were

that word?bees-baz? What’s
A. Bees-baz.

for you?that meanOkay. wordQ. Bees-baz? What’s
to know business.myA. I don’t want them

Iyourto know bees-baz.Okay. you peopleAnd don’t wantQ.
— I too.just maybe forgot,Iago,think told me a minute butyou

you people yourdon’t want to knowWhy bees-baz[?]
business, onlyit’s mine.A. it’s none of their andBecause

little in aIt’s sometimes to tell a bityours. okayIt’sQ. only
theyand won’t tellprivate,know it’speoplelike this becauseplace

youfromOkay? some bees-baz that timefriends. Is theretheir
to talk about[?]that’s harddefendant]were with [the

a little bit about theD.K. to “writeprosecutorAt one the askedpoint,
to about.” She wrote “thepeoplethat didn’t want knowbees-baz [she]

aquestions regardingtoand the ask severalcomputer,” proceededState
computer.

— onsomething computer peopledid theQ. you seeWhat
shouldn’t show kids?

I thinkA. so.

buildingsthe of or orcomputer peopleon carsQ. picturesWas it
else?somethingor
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A. I don’t know.

—Q----If herself,here ifnobody just bywas was here[D.K.]
if tonobody your youhad hear bees-baz about what it was that

you icky,saw that people,made feel like if there nobodythese was
here, us,if just just you’reit was like lookingkind of at nowme

us,it justand was [youwhat would me about those people?tell]
—they sure,A. I think I’m quitewere not I think theybut were

naked.

—Q. Why just. . . don’t you you me,can your eyesclose for
youIplease? reallywant to think hard about your classroom and

think really [yourhard I justabout want toyou pretendteacher].
teacher],[your said, [D.K.],I’m Iand what’s that thatbees-baz

you’re really justworried about? You can tell us and willnobody
get mad. okay.It’s Go ahead.

A. onPeople the computer were naked.

Q. they you icky?How come made feel
A. quite sure,I’m not but I think theybecause were naked.

Q. DidOkay. you boy’s private partssee the do some tothings
girl’sthe private part?

A. I don’t know.

Q. you... Did tell babysitter] about[the the naked onpeople
the computer?

A. No.

The directlyState then D.K.asked thewhether defendant had touched her:

Q. . just. . I’m kind of didwondering, boyfriend[Zbink’s] do
something you’rethat peopleafraid will find out about?

No,A. he didn’t do anything.
Q. sorry?I’m No? Is there that insomething happened

you[Zbink’s] bedroom that don’t peoplewant to know about?
A. No.

Finally, when asked felthow she about having to answer the State’s
questions, she answered “nervous.” Defense counsel notdid cross-examine
D.K.
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She testifiedZbink, the defendant.who lived withcalledThe State then
andthe defendantleft withat all that D.K. wastimespresentshe wasthat

Zbink, the StateFollowingnever closed.door their bedroom wasthat the to
his conversationregardingReilly,Daniel who testifiedcalled CPD Officer

allegations:thereportcame toD.K’s when shemotherwith

you?tellmother]didQ. [theWhat
—tohappenedsomething inappropriateA. She told me

hearsay.I as toObjection. objectCounsel]:[Defense

later,However, thequestionsthis severalobjection.courtThe sustained
conversation:the sameReilly regardingagain questionedState

was?the of her concernNow, subjectwhoQ. she identified
A. Correct.

daughter?Q. And her
Yes, daughterA. [D.K.].her

very generalthe in aintoQ. getting particulars,withoutAnd
you?toconveyof did shesense what kind concern
a of a sexualWell, daughtertold that her was victimA. she me

assault.

object thisobjection, did not tohis defense counselearlierDespite
testimony.

investigation and first conver-his initialReilly regardingthen testified
Reilly sittingD.K.defendant told that waswith the defendant. Thesation

videos,and YouTubecomputer watchingknee hearts on theon his playing
cross-Defense counsel did notshowing her pornography.he deniedbut

Reilly.examine
at the offamilyhe in the room timeD.K.’s father next testified that was

familymonitor from thealleged computerbut could not see thethe assault
to at theanyone sitting computer.it have difficult seeroom and would been

fifteen minutes and on eacheveryhe on D.K.He also testified that checked
alap playing computerandsittingfound her on the defendant’soccasion

happened tohow out what hadThe State asked the father he foundgame.
D.K.:

something mightit out haveQ. youHow was that found
that weekend?happened

off, Sunday,itI I kids I was andmyA. believedroppedbelieve
think,week, myor ex-wifeThursday, Fridaythat Iit was later

had told her.called and told me [D.K.]me
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Honor,Objection, hearsay.Your[Defense Counsel]:

objection.court brieflyThe sustained that Defense counsel then cross-
fatherexamined the whether he could hear D.K. inregarding the bedroom.

Finally, the State called Detective Dougherty, who testified about his
investigation allegations.of the questionsThe on D.K’sfocused Child

interview,Advocacy Center which Dougherty observed:

Q. Do you thingsremember the that said?[D.K.]
A. I do.

Q. Was able to toconvey[D.K.] the interviewer the thatthings
subjectwere that investigation?the of

Yes,A. she was.
Q. Did she talk computer?about the
A. did.She
Q. do youWhat recall about that?
A. I recall that she viewed a andcomputer imageswas shown

that she described or indicated to me theythat pornographicwere
in course,Ofnature. she usingwas terms that an eight year old

use,would but it meled to believe that what she was describing
sexuallywas explicit material that she was shown a computer.on

Q. Did she say what else her?happened to
A. She indicated that she was withseated Jerome Thompson.

She was at his residence in Concord and that was originallyhe
playing gamesvideo and that’s what her goled to look at this
computer and that while she was watching him play computer
games, pointat some she climbed on... his lap and looked on the
laptop screen and that while this ingoingwas on between
computer games is when the video wouldclips pop up that she
described. She indicated that Mr. told thatThompson her this was

he andsomething Andrea Zbink do.

guess[Defense Judge, I hearsayCounsel]: it’s double at this
in time.point

The Say again.Court: it
I say[Defense hearsayit’s double at this inpointCounsel]:

time.
Say again?The Court: it

I say[Defense I believe this is hearsayCounsel]: double at this
in time.point
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However, immedi-the State thenobjection.theagain sustainedThe court
questioning:line ofwith a similarately continued

— handwhere the defendant’sshe talk aboutQ. Did the did
up?ended

Yes,A. did.she
— thedid use to describeof word sheDid she use what kindQ.

old would use?yearher that anbody eightofpart
her pee-pee.I referred to it asA. believe she

— of the defendant’ssay partfine whatQ. Okay. That’s did she
body pee-pee?contacted her

Yes, his hand.A. she said

object any of thiscounsel did not toobjection,his defenseearlierDespite
testimony.subsequent

his for the defendant’ssearchregardingthen testifiedDougherty
home, computerbut thethat he to Zbink’sHe testified first wentcomputer.

withas a result of his conversationDougherty testified thatgone.was
computer.takenZbink, parentsthe had thehe surmised that defendant’s

home and car. Onparents’he a warrant to search theAccordingly, obtained
warrant, no one10, to theDougherty attempted executeNovember when

time, Doughertyfor somegone. waitingand car was Afterwas home the
door, find computer.but not thethrough an unlatched back couldentered

the and left the home.copya of the search warrant on doorHe left
Doughertyfather and wasthat the defendant’s calledLater afternoon
him being present.his home withoutthat the searchedupset police

that:Dougherty testified

youbasically who do thinkstatingfather] wasdefendant’s[The
house,are, I to tellyou my tryingsearch and wasyou why did

“Look, this,him, happy explainI’m more than tocan talk aboutwe
said, “Am I theFinally heeverything.” yell.He continued to

subject thismyam I or wife the ofsubject investigationof orthis
“No, tosaid, not I like to talkyou’reI and wouldinvestigation.”

said, ininvestigationI “I’m anconductingaboutyou that.”
stated,that he ‘You’reAtThompson.” pointreference to Jerome

computer.”forlooking the

hearsayobjected onagain successfullycounselpoint,this defenseAt
closingHowever, statement in itsthe State referenced thisgrounds.

object.counsel did notand defenseargument
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Dougherty then testified that the to bringdefendant’s father offered the
to Pittsfieldcomputer Department,the Police but failed to do andso did not

a telephoneanswer later from Dougherty. Doughertycall testified that
station,daylater that same while the policeat he was notified that an

theattorney representing defendant’s who was theparents, attorneysame
trial,representedwho later the phone.defendant at was on the Dougherty

that the attorneytestified “indicated that he that I wasunderstood looking
computer clients,for a and that he with parents],was his the [defendant’s

at him,his office and that based on what his clients had told the computer
destroyed.”had been lost or Dougherty continued that

with Ispeaking attorney] explained[i]n [the where I was and
mywhat I tointentions were. wanted talk to them. He indicated

time,they were there at the that goinghe wasn’t to let. them..
said,to Italk me. I “Could ask them some Andquestions?” he

said,basically “You Ican ask. don’t know if I’m going to let them
answer them.”

himDougherty office,When arrived at adefense counsel’s receptionist told
that the he lookingclients was for had left. Defense counsel did not

Dougherty,cross-examine call either of the parents testify,defendant’s to
or otherwise toattempt account for the computer’s disappearance.

Following testimony,this the State rested and defense counsel moved to
indictment,thedismiss that thearguing State had not presented any

of “inappropriateevidence Thetouching.” State responded that

there is sufficient evidence giveto this case to jury,the
particularly pointI’d out that there are a number of witnesses

have disclosed,who testified to what in particular,has[D.K.] [the
this, course,babysitter] talked about of the exposure pornog-to

on theraphy computer particularbut also in she abouttalked
thedisclosing how privatedefendant touched her with his hand

on computer.while she was the That came in objection.without
—That is a that is evidence.

mother],intestimonySimilar with regardcame to [the I won’t
detail,go into it in great and similar came in with Detective

Dougherty.

herself,toregard young girlWith the clearlyshe talked about
insomething the defendant’s ickybedroom that made her and

She seeingsick. talked about onsomething computerthe which
thatgrownupsinvolved two she believed were naked. She
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memory, only supportsI think that thatin of buttermsstruggled
statements are admissible.unobjectedthat tothe belief those

likeI the toobjected to would for recordtheyif had beenEven
under twogood argumenta pretty[Inote that I think makecould]

admissible,they would have been otherwiserules of evidence that
priorare recordedtheythat under 803argueI’dparticularly

catchall,under thethey804 are alsorecollections and under
— neces-that aregeneral reliabilityof andstatements indicative

of the offensethey are material to the ... elementssary because
area.the evidence that covers thisclearlyand best

forI think would allowvarietyare a of reasons whichSo there
witnesses,from those otheradmissibilitythe of the statements

to, isobjected theybut the the mattertheyeven if had been offact
by jurycan the as substantivetheyweren’t. I believe be taken

to that theevidence at this and be sufficient showpoint would
all to be theprivate,touched that which we knowdefendant

givena of the circum-genitalia ageof child under the 13 and
stances, for ofjuror purposea could believe it is thereasonable

or gratification.sexual arousal

added.)(Emphases
babysitter “had signifi-counsel that the mother andrespondedDefense

testimony allegedlyin their to the child toldcant conflicts relative what
them,” theweight,it to the if not even to“certainly goand that would

weighis andjobThe noted that its not to the evidenceadmissibility.” court
intestimonyIt “came withoutmotion. found that the witnesses’denied the

courtvery specific.”it was The continued:objection and

witnesses, four.maybeIt in at least three Therethroughcame
was, time, onan lunch the basis ofobjectionfor the first after

sustained, then on andhearsay, State]which I and went[the
touchingto that andquestions rightother that wentasked some

was,the and the was not raisedright allegation objectionto what
to theagain, policeand the officer testified what victim said. This

Dougherty testified to what the victim said.is Officer Sean[what]

— I didn’t catch firstobjectionwas an earlier to whichThere
hearsay, I’m that doublethe double but not sure wasword

it’shearsay Hearsayit and I don’t care if double.hearsay, but was
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it,I fivehearsay,is and excluded but minutes later we’re back
questionswith other from the State where the handsregarding

whole . . .went and the bit.

law,My subjectof the tounderstanding showingsomeone me a
incorrect, hearsaycase that’s is that comes in without objection,if

then it in substantively, only hearsaycomes and it’s when is
objected to that I then a ifgivewould instruction Ilimiting

it for thanpurposeadmitted some other for the truth theof
matter .contained. . .

Now . . . to itjust make real clear and for the itrecord make
clear, I’m not buying 801 at all. I’margument[the State’s]
agreeing you getthat didn’t chance to make those arguments,[a]

you getand the reason didn’t a chance to make those arguments
objection youis there no sowas didn’t have to make them. It came

—objection.in justwithout That’s everyone myso understands
went,I’m notruling, going where [the State] and the reason I’m

not going [thewhere went is . ..State] because there wasn’t...
objection.an

added.)(Emphases
The defense then rested calling anywithout Duringwitnesses. his closing

argument, defense counsel emphasized that D.K. told slightly different
variations of the events to her babysitter mother,and andher then
completely allegationsdenied the on the stand. He noted that while the
babysitter thattestified D.K. told her she was on the withbed the

closed,defendant and the bedroom door was the mother thattestified D.K.
hertold that the openbedroom door was and that peopleother continually

entered the bedroom. He pointed out that the babysitter testified that the
children were sleeping when the nightmother arrived home on the that

allegations,D.K. disclosed the while the mother testified the children were
bed,in but He emphasizedawake. also that the mother six dayswaited

becomingafter aware of allegationsthe to report police.them to the
Defense by tellingcounsel concluded jury justthe that before trialthe D.K.

prosecutortold the none of the events that she allegedhad previously had
actually State, however,Theoccurred. objected because the defendant had
not presented any evidence regarding pretrialthis recantation.

closing heavilyThe State’s relied on unobjected-tothe hearsay testimony
babysitter,of the the mother and Dougherty:

babysitter][The you uptold how it came in conversation as
sittingwas there and swinging legs[D.K.] her little and talking
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that sheandin defendant’s bedroomuphow theabout she ended
Thebabysitter] knew.andcomputer, [theon thethingssomesaw

asup, just yourshave stoodbabysitter’s] neck musthairs on [the
the bees-baz.to aboutlistenedyou [D.K.]did whenprobably

toexposedchild had beenknew that thatbabysitter][The
youtold howbabysitter]computer,on andpornography [thethat
her, howtouchedhow the defendantlittle also toldgirl [her]that

up private,to touch herreachingthigh,he his hand on herput
course, is and he touchedwhich, vagina,all know herof we

her ....

beesbaz,about theyou testimonymother’s]heardAgain, [the
saw, and about whathappened, what sheabout what about

her.tohappened

the disclosed[Dougherty] youtold how child. . . [D]etective
.computer...to on thatbeing exposed pornography

heryou beingalso how talked about touched on[D.K.]He told
youhis tells as bestby defendant with hand. Soprivate [D.K.]the

could,can, you knowbutany eight-year-old perhapsshe as best
youAnd know fromto her.you happenedfrom what saw what
youwith her told about whatspokewhat else who andeveryone

— tohappenedknow what her.youshe said

missingforDougherty’sDetective search theThe State also discussed
attorney:the thecomputer disparagedand conduct of defendant’s

well, lost,oh,attorney saying, gone,call an it’sa from[T]here’s
— just giveafter after the father said he’ddestroyed days, soon

no, lost orattorney, destroyed.it The it’sover.

verygoes attorney,to and talk to that thetryThe detective
you few minutesattorney justwas in front of astandingwho

ago----

and ap-the the defendantjury subsequentlyThe convicted defendant
pealed.
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hear of claim oninitially declined to his ineffective assistance counselWe
have that a claim shouldappeal previouslydirect because we indicated such

review,adjudicated byin notsuperiorbe the court collateral and should be
aprematurely merged appeal.with defendant’s other claims on direct State

(2007).Veale, 730, However,N.H. 736 the inarguedv. 154 defendant his
motion for reconsideration that this case an to thepresented exception

thatgeneral proceeding necessary. grantedrule and no collateral was We
that motion him to the to of appeal.and allowed add issue his notice

Veale, procedural postureIn we the for anproperdiscussed ineffective
claim, so in Inentirelyassistance but did an different factual context. that

case, the pro se defendant raised an ineffective assistance claim on direct
counsel,hisappeal against trial who was a defender. Id. at 731.public The

appellatedefendant’s defender moved toappointed subsequently withdraw
to a of interest,due conflict interest. Id. To avoid such a conflict weof held
when againstthat a defendant raises a claim of ineffective assistance a

public defender and the appellate appointed appellatedefender is as
counsel, automaticallythe appeal stayed. Followingwill be Id. at 736. the

this theimposition stay,of defendant can then litigate his ineffective
on superiorassistance claim its merits in court. Id. We noted that this

approach would allowan ineffective assistance claim to “maintain properits
review,”place as a of beingmethod collateral rather than prematurely

merged with a defendant’s claims on direct Id.appeal.

again recentlyWhile we preference collaterallyindicated a for
claims, Kinne,reviewing ineffective assistance see State v. 161 N.H. 41

(2010), agreementwe are now in withpersuaded, numerous other state
courts,appellate maythat direct of such claim permittedreview a be in

certain, necessarylimited circumstances where all of facts adjudicatethe to
See, State,the claim in trialappear the record. Woodse.g., v. 701 N.E.2d

(Ind.1208, 1211 1998), denied, (1999); Adamides,cert. 528U.S. 861 Com. v.
(Mass.1092, 1994); Bacon,639 54,N.E.2d 1096 Ct. StateApp. v. 658A.2d

(Vt.), (1995).denied,66 cert. 516 U.S. 837 the argueWhile State does not
that we acceptshould decline to the defendant’s ineffective assistance claim
on appeal, laydirect we nonetheless out forreasoningthe this approach

permittingbecause we are a new procedure.
Woods,In the Supreme Court of Indiana a preferencearticulated for

adjudicating in proceedings,ineffectiveness claims collateral heldbut that
a defendant could choose whether to abring such claim on direct orappeal

Woods,in a collateral atproceeding. 701 N.E.2d In reaching1219-20. this
result, beganthe court aWoods with review of the procedural approaches

by jurisdictionsadopted adjudicatingother for ineffective assistance
claims. The court explained approachesthat these can generally be broken
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raise(1) litigants torequirethatjurisdictionscategories:into threedown
in athe claimlosingor riskappealclaims on directassistanceineffective

(2) ineffectivejurisdictions prohibitthatproceeding;collateralsubsequent
circum-appeal anyunderreviewed on directbeingclaims fromassistance

(3) of ineffective-stances; that the considerationjurisdictions permitand
necessary to decideonly all the factsappeal,on but whenness claims direct

1216-20.in the trial record. Id. atappearthe claim
bringeither anrequires defendants toThe first whichapproach,

forever, appearsit to beon or forfeitappealclaim directineffectiveness
by therepeatedlyand has criticizedby only a few states beenfollowed

atgenerallythe id.of for Tenth Circuit. SeeAppealsUnited States Court
appellate(explaining ongoingthe debate between Oklahoma’s1218 n.15

defaultproceduralregardingcourts and the Tenth Circuit Oklahoma’s
claim onrules, bringa to an ineffective assistancerequire litigantwhich

claim). does not take intoforfeiting approachor risk the Thisappealdirect
in mostproblematicthe of the trial record and is becauseaccount state

the court in order tobya be trialdevelopedcases factual record must
counselappellateId. at 1216. forcesapproachensure effective review. This

of to anattempting litigateto the difficult and routeriskychoose between
forwaiting proceedingon or a collateralappealineffectiveness claim direct

Id. 1216-17.riskingand forfeiture. at
lies other of the spectrum,second which at the endapproach,The

anyon direct under circumstancesprohibits appealineffectiveness claims
proceeding.inlitigateto such a claim a collateralrequiresand a defendant

(Me. 1997)Nichols, 521, 522See, A.2d (overruling previousState v. 698e.g.,
claimconsideringthat the of an ineffectivenesspossibilitydecision reserved

record);clear the Stateappeal incompetenceon if counsel’s was fromdirect
Levitt, 596,600 (R.I.1977) any(declining allegedto errorv. 371 A.2d review

court);ofspecificthat was a the trial Jacksonappealon direct not decision
1995)(Del. (defendantState, 829, finalityawait ofv. 654 A.2d 832 must

claims); State,to v. 351assertingaffirmed conviction collateral Gibsonprior
(Fla. 1977)948, claim on(declining to address ineffectivenessSo. 2d 950

the to “athe reduced trialappeal alleged incompetencedirect unless
(1978). Nichols,sham”), denied, 1004 In theor a cert. 435mockery U.S.

on a of pragmaticof Maine relied numberSupreme Judicial Court
on directdecliningin address assistance claimsconsiderations to ineffective

wouldNichols, doingA.2d 522. The court worried that so698 atappeal.
anevidentiary hearing, place appellatethe the of anState of benefitdeprive

factfinder, seeka defendant to differentencouragein the ofcourt role
on appeal,of an claim directraisingfor the ineffectivenesspurposecounsel

judicialon resources. Id.drainsignificantand constitute a



526

Nichols,we with much of the court’s in a blanketagree reasoningWhile
onprohibition reviewing appealon ineffectiveness claims direct also has

First, rightnumerous is no to inshortcomings. there counsel a collateral
areproceeding litigants investigateand often left to and thesupplement

record of legaltrial without the assistance counsel. See State v. 156Lopez,
193, 199-200(2007); 551, (1987);Pennsylvania Finley,N.H. v. 481 U.S. 555

Primus,see also in RelocatingStructural Criminal Defense:Reform
Claims, 679,Assistance Counsel 92 L. Rev.CORNELL 692-93Ineffective of

(2007).Additionally, maythe defendant have served his full sentence prior
to reaching stage, lesseningthe collateral review the incentive to challenge

Primus, supra Finally,his conviction. 693. byat the time a collateral
proceeding place, maytakes witnesses ordisappear mighttheir memories
fade, for the in ofcausing practical problems State the case a retrial. Id. at

mind,695-96. these inshortcomings delayWith we see no toreason the
importantvindication of rights attorney’sconstitutional when an incompe­

tence is clear from the trial record. See Strickland v. Washington, 466 U.S.
(1984) (“the668, 684 exists,Amendment torightSixth counsel and is

needed, trial”).in protectorder to the fundamental to aright fair
Accordingly, the extent our into decision Veale that aindicated defendant
could never argue ineffectiveness on direct appeal, we now make clear that

postconviction alwayswhile a hearing is almost the preferred procedure,
adoptwe decline to a rule arigid completely precludesthat fromdefendant

such claimarguing a on direct appeal.
mind,this inWith we turn to the third approach. approachThis permits
anadjudication of appeal onlyineffectiveness claim on direct in the limited

circumstance where all the facts innecessary to decide the claim appear the
trial record. Because the state of the trial record is tocritical this approach,

claims,we review the three most common forms of ineffectiveness which
categorizedare to the canaccording whether claim be resolved uponbased

the trial record.

—typeThe first the theand one defendant is inalleges present this
—case is a claim that can be evaluated on the face of the trial record.

Woods, 701 at 1211. ExamplesN.E.2d include the failure to to anobject
objectinstruction or failure to to inadmissible evidence “where the failure

rangeis outside the of professional judgmentreasonable and its prejudicial
cases,is Id. Ineffect clear.” these “there bemay no need for or thedelay

taking of extrinsic mayevidence... because the claim frombe resolved the
so,of theface trial record. If the of promptinterest resolution of matterthe

permittingfavors it to be raised on direct Id.appeal.”

second, common,The typeand more of claim involves issues that are
record,all“not visible at on trial requirethe or that additional record
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theattorney orof thecompetenceeither theto assessdevelopment
claims oftenat 1212. Thesethe claimed error.” Id.resulting fromprejudice

properlyrecord and arebeyondof facts theinvestigationanrequire
the court.superiorinof collateral reviewadjudicated as a method

defense, oras an alibisuchpursuefailure to a factualinclude theExamples
Id.or conflict of interest.insanity, an undisclosed

claim is onefinal, ineffective assistancecomplicated,The and most
torecord, showingarequireson the but whichaction takenuponbased

Id.competence.of counsel’spresumptionrebut the

an or ona is act omission“hybrid”An of such contentionexample
of tacticalrange acceptabletheperhapsthe record that is within

made, instance isparticularbut in themightchoices havecounsel
of the orignorance lawunacceptableto be made due toclaimed

rising to the level of deficientegregiousother failuresome
attorney performance.

case, of counsel bereasoning may apparentIn the trialId. such a while
an recordrecord, usually necessary developtrial it is to additionalfrom the

in trialappearsthe or that the record.to show the reason for act omission
Id. at 1212-13.

“canof Indiana that because itagree Supremewith the CourtWe
forms, of eludes once-and-­take ineffective assistance trial counselmyriad

omitted). oflarge majorityat In thedisposition.” (quotationfor-all Id. 1213
— justthatcategoriesinto second and third wefaffingcases those the

— is to evaluate thefollythe record on insufficientappealdescribed direct
cases,a claim. In these a “factual record must bemerits of defendant’s

in the first instance forbyin and addressed the trial courtdeveloped
omitted). However,(quotationeffective review.” Id. at 1216 and brackets

defendant, thedealing improperlyare an incarcerated causewe with•“[i]f
reviewing the defendant’s claim asjustice byof is better served”plainly

Therefore, maintain a strongId. at 1219. while wepossible.soon as
claims,of we now hold thatfor collateral review ineffectivenesspreference

of claimextraordinary appearsin case where “the factual basis thethe
record,” permissible.review isappellateon the trial directindisputably

Adamides, at639 N.E.2d 1096.

the choice oftoday provides the defendant with whetherOur decision
inon or a later collateralappealto raise an ineffectiveness claim direct

However, stronglythat disfavoragain emphasizewe weproceeding.
on the trialand claims that cannot be decidedadjudication appeal,on direct
forprejudice appro­be without or remandedrecord alone will dismissed

Cosme, 1203, 1204v. 499 N.E.2dproceedings.collateral Com.priate Cf
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(Mass. 1986) claim it(remanding ineffectiveness where could not be decided
record).on trial theAdditionally, may request staydefendant that the court

his and then raiseappeal his ineffectiveness claim before the trial court
prior proceeding Veale,appeal.to with the rest of his 154 N.H. at 736.Cf.
Indeed, alreadybecause of the difficulties noted raisingwith an ineffective­

alone,uponness claim based the trial a araisingrecord claim without
postconviction hearing disadvantageserve to themight defendant. See

(7th Cir.)413, 417-18Taglia,United States v. 922 F.2d (expressing stronga
inpresumption favor of trial competencecounsel’s when ineffectiveness
solely record), denied,claim on (1991);is based trial cert. 500U.S. 927 Com.

(Mass. 2002) (“an440, 446v. 770 N.E.2d n.5Peloquin, ineffective assistance
of counsel the trialchallenge made on record alone is the form ofweakest
such challenge anya because it is bereft of explanation by trial counsel for
his actions and ofsuggestive strategy bycontrived a defendant viewing the
case hindsight”).with underFinally, no circumstance shall the tofailure
bring an on appealineffectiveness claim direct in proceduralresult the

ofdefault that claim.

turnWe now to the merits. The defendant’s claim of ineffective
I,assistance of uponcounsel rests Part Article 15 of the State Constitution

and the Sixth and Fourteenth Amendments to the Federal Constitution.
We first examine the constitutional competency of counsel’s performance

Constitution,under the State rely uponand onlyfederal case law for
Brown,guidance. 408, 412 (2010).State v. 160 N.H. The andState Federal

“guaranteeConstitutions a criminal defendant reasonably competent as­
of omitted);sistance Id. (quotation Strickland,counsel.” see also 466 U.S. at

686. prevail claim,To suchupon show, “first,a a mustdefendant that
representation and,counsel’s constitutionally second,was deficient that

performancecounsel’s deficient prejudicedactually the outcome of the
Brown, omitted).case.” (quotation160 N.H. at 412 To meet prongthe first

test,of this the defendant “must thatshow counsel’s representation fell
objectivebelow an Strickland,standard of reasonableness.” at466 U.S. 688.

To meet the second theprong, defendant “must show that there ais
that,probabilityreasonable for errors,but counsel’s unprofessional the

result the proceedingof would have been different. A probabil­reasonable
ity is a probability sufficient to undermine confidence in the outcome.” Id.
at 694.

arguesThe defendant that defense counsel rendered ineffective assis-
First,tance of counsel in two herespects. asserts that defense counsel’s

representation constitutionallywas defective repeatedlybecause he failed
objectto to hearsay thattestimony supplied “the foundation essential to the

case,”State’s prima objectand because he failed to the State’sduringfacie
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previouslythat hadreferenced evidenceargument when the Stateclosing
aSecond, counsel hadcontends that defenseruled inadmissible. hebeen

onlyaddresswarrant his Wedisqualification.of interest sufficient toconflict
because his “conflictineffectiveness” claims“performancedefendant’sthe

the and is thusindisputably clear from recordclaim is notineffectiveness”
Woods, at 1212See 701 N.E.2dappellatefor direct review.inappropriate

requireinterest factualclaims of undisclosed conflicts of(explaining that
record).beyond theinvestigation

claim that defense counsel allowedwith the defendant’sbeginWe
and this constituted deficienthearsay into evidence whetherinadmissible

This turns uponof the Strickland test.prongunder the firstperformance
of assistance was reasonable consider­a determination whether “counsel’s

Strickland, meet this prongthe 466 at 688. Toall circumstances.” U.S.ing
test, egregiousmust show that counsel made suchof the the defendant

the State Constitutionthat he failed to function as the counselerrors
(2007).267, high155 afford av. N.H. 270 Weguarantees. Kepple,State

counsel,to inbearingof the decisions of trialdegree strategicdeference
thatvariety strategicthe limitless of and tactical decisions counselmind

trialpresumptionmake. Id. The must overcome the thatmust defendant
reasonably strategy. Accordingly,his trial Id. fairadopted “[a]counsel

every toattorney requiresof that effort be madeperformanceassessment
thehindsight,the effects of to reconstruct circum­distortingeliminate

conduct, andchallengedstances of counsel’s to evaluate the conduct from
Strickland,time.”perspectivecounsel’s at the 466 U.S. at 689.

objectcitesspecificallyThe defendant as error counsel’s failure to to the
babysitter,of mother all ofhearsay testimony Dougherty,the and whom

made theregarding allegedtestified out-of-court statements D.K. about
He argues that no reason could motivate defense coun-strategicassault.

evidence,objectsel’s failure to because without the the State could not have
The theprima disputedits case. State contends that evidenceproven facie

rule,exception hearsayunder an to the and thatwas admissible defense
object adoptednot of “a trialpart reasonablycounsel’s decision to was

strategy,” question hindsight.we should not with the benefit ofwhich

counsel,Despite highthe of we must defensedegree deference afford
bythe series of erratic and inconsistent decisions made the defendant’s

inattorney clearly recognizethis case fall below the constitutional bar. We
to“experienced objections potentiallythat trial counsel learn that each

actually act to their detriment. Learnedobjectionable party’sevent could
in v.objections Lundgrencounsel therefore use a tactical manner.”

(6th 2006).Mitchell, 754, aAccordingly, single440 F.3d 774 whileCir.
error,to toobject unlikelyfailure to is amount constitutional defense
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to topervasive object onlycounsel’s failure the substantive evidence of the
reasonably have ofguilt partdefendant’s “cannot have been said to been a

orstrategytrial tactical choice.”Id.
Nonetheless, the that strategyState contends defense counsel’s trial was

babysitterto establish the inconsistencies of D.K.’s statements to the and
Additionally, pointsmother. the State out that defense counsel knew that

daysD.K. recanted before the trial and intended to use the fact that she
changed story damage credibility.her to her

defense counsel did outpointWhile some inconsistencies between the
babysitter’s testimony,and mother’s his to aobject legallyfailure allowed

go jury. witnesses,insufficient case to to the He the firstallowed State’s two
mother,babysitter testify objectionthe and to and in greatwithout detail

regarding hearsaythe D.K. allegedstatements made to them about the
babysitter, in particular,assault. The that D.K.testified had told her that

the defendant touched D.K. in “private spot.”her
D.K. her,then testified denied that theand defendant had assaulted after

objectedwhich defense counsel tosuccessfully fourhearsay duringtimes
oftestimony remainingthe the State’s During testimonywitnesses. the of

witnesses,ofone those Dougherty, defense counsel Doughertyallowed to
testify lengthat some prior However,about D.K’s statements objecting.to
following objection,his successful he allowed the to ques-State continue
tioning Dougherty about D.K.’s statements. In his subsequent testimony,
Dougherty stated that D.K. had told the interviewer that the defendant’s
hand touched her “pee-pee.” pattern representationThis of can at best be
characterized as imprudent, and more accurately, completely irrational.

conduct can onlySuch be to a of understandingattributed lack of the rules
of evidence or extreme carelessness.

Accordingly, defense objectcounsel’s failure to defies all rational
explanation and is not asprotected strategy.trial ifEven the counsel’s
strategy point witnesses,was to out inconsistencies between the State’s as

Statethe thesuggests, strategy “manifestlywas unreasonable.” Com.See
625, (Mass. 1997) (defensev. Whyte, 684 N.E.2d 626 Ct.App. counsel’s

objectdecision not to to hearsay testimony which proveallowed the State to
possessionconstructive manifestlyof cocaine was unpro­unreasonable and

Matesanz, 1, 14 (1st 2003)tected as trial strategy); Castillo v. 348 F.3d Cir.
(approving of the “manifestly unreasonable” bystandard used Massachu­

evaluatingsetts courts for the strategic choices of defense counsel because
it is not in“opposite nature,”character or “mutuallyor opposed” to

omitted)), denied, (2004).Strickland (quotations cert. 543 822U.S.
Moreover, defense counsel that recentlyknew D.K. had recanted her

Indeed,allegations. he told the jury during his “anopening statement that
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I outdayslast few foundin this case. Within thething happenedamazing
county attorney happened.that this nevertold the ... assistant[D.K.]that

anything.”he do Defenseanything,do didn’tIt never She didn’thappened.
during hisrecantationto make use of D.K’sagain attemptedcounsel

knowledge,this defenseobjected. Withclosing but the Stateargument,
the inadmissibleobjectingthat toeasily could have concludedcounsel
onlyof substantivethe admission theprecludedwould havetestimony likely

againstof chargesto the dismissal theof his client’s and ledguiltevidence
the defendant.

implicateD.K. wouldremained unsure whetherEven if defense counsel
stand, testimonyD.K’s werefollowingthe his actionsthe defendant on

successfullyand Defense counsel ob-illogical.unreasonableparticularly
witnesses, to bothonly allowtestimonyinadmissible of twojected to

without furthertestimonyto inadmissibleprovidingwitnesses continue
the him what theobjection. testimony Reilly,the of State askedDuring

report the defense counselmother told him when she came to assault and
testified, that theReilly objection,withoutsuccessfully objected. then

him that her was a victim of sexual assault. Mostdaughtermother told
testifyto D.K. stated that theegregiously, Doughertyhe allowed that

successfullyhis on one afterplaced “pee-pee” questiondefendant hand her
onlytestimony.to similar This was the substantiveobjecting Dougherty’s

testimony,the andguilt babysitter’sof the defendant’s other thanevidence
tocontrary anyactions had no rational basis and weredefense counsel’s

strategy.reasonable trial
out,Additionally, pointsthe now of defense counsel’spartas defendant

oftrial to move for at the close the State’sstrategyso-called was dismissal
a case.” The Stateprimacase because the State had not “made facie

witnesses, babysitterparticulara of in the andresponded that number
testimonyand washad testified to what D.K. disclosed theDougherty,

dismiss,In to the courtobjection. denyingadmitted without the motion
testimony. The that theexclusively upon hearsayrelied this court noted

intestimony objection,” and that when defensewitnesses’ “came without
lineobject, alongthe State continued a similar ofsuccessfullycounsel did

Therefore,object.to not defensequestioning which defense counsel did
not basedobject “manifestlyto was unreasonable” and wascounsel’s failure

684 N.E.2d at 626upon any strategy. Whyte, (quotationcoherent trial
omitted).

trial,at and on that even if defenseargued appeal,The State now
under anobjected, testimony likelyhad the was admissiblecounsel

trial, that, to,if objectedhearsay arguedto the rule. At the Stateexception
either recorded recollec­the would have been admissible asstatements
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tions, 803(5),R. seeexception,see N.H. Ev. or under the “catch-all” N.H.
804(b)(6).Ev. have thoseappears argu­R. The State now to abandoned

ments, babysitterand contends that D.K.’s to the and motherstatements
803(2).are admissible as excited utterances. See N.H. R. The StateEv.

daysthat five thethough passed allegedasserts even between assault and
statements, modern is to expand period followingD.K.’s the trend the time

exciting makingan event for an excited utterance when the declarant is a
only considered,thetimingchild. While the of statement is one factor to be

269, 274-75(2007),Pepin, admissibilityState v. 156 N.H. the of statements
days startling directly contrarymade five a event runs tofollowing our

(1988) (statementslaw, Woods, 721,prior case see v. 130State N.H. 726
by seven-year-old day allegedmade child a after an sexual assault allowed

too much time“simply thought”).for reflective

Similarly, argument Dougherty’s testimonythe State’s that was
impeachment byadmissible as of the a priorState’s own witness inconsis­

tent statement must also fail. of to object,Because defense counsel’s failure
Dougherty’s testimonythe trial court admitted for its full substantive force

itjury Soldi, 571,and the considered as such. See v.State 145 N.H. 574
(2000) that(explaining party impeacha can its own a priorwitness with

statement,inconsistent do so guisebut cannot under “the of impeachment
for the ofprimary purpose placing jurybefore the otherwise inadmissible

evidence”).substantive

now toTurning prejudice prong, prejudicethe the in this case is
manifest. merelyCounsel’s conduct did not create a reasonable probability
that, but object,for the offailures to the result the proceeding would have

Whittaker, 762, (2009).been different. See State v. 158 N.H. 768 The
inaction was so provefundamental and flawed that the State was able to its

only failure,case because of defense counsel’s and the wasdefendant
deprived fact,of a fair trial. Whyte,See 684 N.E.2d at 626. In counsel’s
deficient performance likely theallowed State’s case to a motionwithstand

(Mass.1202, 1204 2005).to v. Boothby,dismiss. Com. 834 N.E.2d App. Ct.
The trial court stated as much when it that “hearsaynoted when comes in

objection, short,without substantively.”then it comes in In “trial counsel
held, omitted).never played, highest trump.” (quotationbut the Id. Because

claim,the prevailsdefendant on his state need reachwe not the federal
(1983).Ball, 226,See v.issues. State 124 N.H. 237

again emphasize alwaysWe that ineffectiveness claims are almost to be
inresolved thé first trial inbyinstance the court a collateral proceeding.

Veale, However, case,154 at hand,N.H. 736. in the atrare such as the case
the for unmistakablywhere basis the ineffectiveness claim fromis clear the

record, proceedingtrial such a bemay unnecessary. recognizeweWhile
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explainto hisgiven opportunitynever thecounsel has beendefensethat
representationofdecisions, unexplainable patternandinconsistenthis

constitu-the defendant receivedthatthe trial demonstratesthroughout
Therefore, and remand.we reverseof counsel.tionally defective assistance

his claim of ineffectiveuponconvictionThompson’sreverseBecause we
hearsay, we needto to inadmissiblefailing objectof counsel forassistance

closingobjectedhave to the State’sshouldconsider whether counselnot
that theargumentsnot the defendant’sAdditionally, do reachweargument.

that the verdicthearsay statements oradmittingin certaincourt erredtrial
weight of the evidence.againstran theconvicting Thompson

remanded.Reversed and

J.,HICKS,DALIANIS, C.J., concurred.and
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