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(CharlesP.C.,Douglas, Garvey,Leonard & of Douglas,Concord G. III
brief,and Jason R.L. Major on the Mr. Douglas orally),and for the

plaintiff.

Reno, P.A.,Orr & of Concord D. on{Michael Ramsdell the brief and
orally), for defendant James Daniel Linehan.

McNeill, Gallo, P.A.,Taylor & of Dover Peter on theTaylor{R. brief and
orally), for defendant Mark Peirce.

Green,Phinney P.A.,Sheehan +Bass of {ChristopherManchester Cole
A. law),and Elizabeth theBailey on memorandum of for defendant

County.Rockingham

Sullivan,Malloy Manchester,& Dandurant,of for defendant Karen filed
no brief.

HICKS, plaintiff, Lovejoy,J. The David anappealsJ. order of the
{Nicolosi, J.)Superior dismissingCourt claim for byhis invasion of privacy

public of private againstdisclosure facts defendants James Daniel Linehan
Markand Peirce. We affirm.

The infollowing facts are recited the ortrial court’s order are supported
by the record. This case out ofarises the 2009 election for Rockingham
County Linehan,in plaintiff challengedSheriff which the the incumbent.

deputyPeirce was a sheriff and Linehan’s second-in-command.
27,2008,On October the publishedPortsmouth Herald an article written

by defendant Karen Dandurant that “Afollowing:contained the record
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in assaultsimplea case ofLovejoy was involvedto the Herald saidprovided
andcase was annulled wasLovejoyin 1989. said theand was convicted

by judge.”of thethrown out court
Linehan, Peirce, Dandurant andagainstplaintiff broughtThe suit
to for the actions ofresponsiblewhich was beRockingham County, alleged

Peirce, respondeatofits under the doctrineemployees,Linehan and
Peirce,Linehan assistedthat andcomplaint allegesThe amendedsuperior.

containing informationcounty “documentsby employees, preparedother
allegedlyand Peirce thenannulled conviction.”Linehanplaintiffsabout the

story theyfor athe “annulled criminal record to Ms. Dandurantprovided
for the Portsmouth Herald.”writingknew she was

against the various defen-allegedThe a number of countscomplaint
dants, II aalleged againstCount claimonly one of which is relevant here:

of Itby public privatefor of disclosure facts.privacyall defendants invasion
havingin a to“put plaintiff positionthat such disclosure the ofalleged

private,the has declared confi-legislaturediscuss a matter thatpublicly
dential, from under 651:5.”prohibited publicityand RSA

Linehan, to II for failure toPeirce and Dandurant moved dismiss count
relief, granted.on which to trial courtsufficient facts obtain which theplead

plaintiff prejudice.the to nonsuit Dandurant withappeal,On moved We
inseekingthe theprejudice plaintiffdenied the motion without to relief

nowcourt and for that limited We review thepurpose.trial remanded
Peirce under standard:against followingclaims Linehan and theplaintiffs

must, to,trial determine whether therequired‘We as the court was
in are of aallegations plaintiffs pleadings reasonably susceptiblethe

permit recovery.”that Provencal v. Vermont Mut. Ins.construction would
omitted).(1990)Co., 742, (quotation132 and bracketsN.H. 744-45

to true all[plaintiffs] pleadingsassume the be and construeWe
thenlightinferences in the most favorable to We[him].reasonable

in a the ininquiry petitionthreshold that tests factsengage [his]
law,the and if the constitute a basisagainst applicable allegations

relief, grantit to theimproperfor we must hold that waslegal
tomotion dismiss.

72, (2008) (citation omitted).Hersh,v. 157McNamara N.H. 73

Eastman, (1964),N.H. thatrecognizedIn v. 106 107 weHamberger
a tort ofsingle“invasion of the of is not but consists fourright privacy

“(1)torts,” including: upon plaintiffs physicalthe anddistinct intrusion
(2) facts; (3)seclusion; privatedisclosure ofpublicmental solitude or

(4)eye;places light publicin a false in theplaintiffwhich thepublicity
or of theadvantage, plaintiffsfor the defendant’s benefitappropriation,
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109,110.Hamberger,name or likeness.” 106 N.H. at We deal here with the
tort,disclosure form ofpublic the which “involvesthe of somethinginvasion

secret, secluded or theprivate pertaining plaintiff.” Baybankto Karch v.
omitted).FSB, 525, (2002) (quotation147 N.H. 535

(Second)forthAs set in the Restatement of Torts:

givesOne apublicity concerningwho to matter the ofprivate life
subject liabilityanother is to to the forother invasion of his

ifprivacy, the matter of a thatpublicized is kind

(a) highlywould be offensive a person,to reasonable and
(b) is legitimatenot of concern to public.the

(Second) (1977).§Restatement of 652DTorts The trial court ruled
that the plaintiff’s claim failed as a matter of law because “the disclosures
concerning the annulled conviction addressed a matter of legitimate public
concern.”

On theappeal, plaintiff contends that the trial incourt erred concluding
that his annulled not privateconvictionwas and awas matter of legitimate

“[Gjivenpublic argues:concern. He the legislative judicialand policy
determinations in record,inherent the annulment of a criminal and the

aexistence of record,criminal sanction for disclosure of an annulled a more
serious and meaningful ‘privatedefinition of a fact’ would be hard to
imagine.” plaintiff’sThe argument relies upon statutorythe provision

records, (2007regarding 2010).annulment of criminal RSA 651:5 & Supp.
Therefore, we examine the relevant portions of that statute.

provides,RSA in part,651:5 that upon entry order,the of an annulment
person whose record is“[t]he annulled shall be treated in all respects as if

arrested, sentenced,he had never been or except”convicted in certain
X(a) (2007).651:5,circumstances not relevant to this appeal. RSA The

statute further provides that isperson guilty if,“[a] of a misdemeanor
during the life of another who has had a ofrecord arrest or conviction

section,annulled pursuant to this he ordiscloses communicates the
existence of such XI(b).”record as inexcept provided subparagraph RSA
651:5, (2007).XII

plaintiff argues 651:5,The that pursuant to RSA he “had the
expectation that criminalhis conviction was effectively erased from any
possibility of further public discourse.” Linehan counters that 651:5“RSA

action,not therefore,does include a ofprivate cause and the statute did not
ancreate actionable privacy similarly arguesinterest.” Peirce that “[a]n

annulment under 651:5 not turnexpresslyRSA does publicthe event of a
”secret,criminal conviction into a ‘private, or secluded fact.’ agree.We
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discloses anon one who651:5, liabilityXII criminalimposesWhile RSA
to theremedy personcivilrecord, providedoes not athe statuteannulled

Moreover, personthatprovides “[t]hethe statuterecord is disclosed.whose
if he neverrespectsin as hadbe treated allrecord is annulled shallwhose

sentenced”; the recordit not enshroudarrested, or doesconvictedbeen
X(a) added).651:5, PeirceAssecrecy. (emphasisa of RSAwith cloakitself

argues:

convictionthat an annulledessentiallyThe contends[plaintiff]
if it never Thisas had occurred.must be treated under RSA 651:5

rejected bybeenposition onlyhas notconceptually impossible
ofstates, thecontrary languageit is to the clearother also

in which thevarious circumstancesstatute . . . describes[which]
can used.annulled record be

1996)(8th620,(Citation omitted.) v. 88 F.3d 626 Cir.Eagle Morgan,Cf.
“possessdoes not the Orwellianlegislaturethat the Arkansas(noting

from affairs that takepublicto the record thosepower permanently erase
[legisla­was theexpressingin court” and “doubt thisplace open [that]

itself anprovides expungedthat]. . . the statute[whenintentionture’s]
45Layton City,Nilson v.purposes”);can be used for certainconviction

1995)369, (10th doesexpungementthat order(noting372 Cir. “[a]nF.3d
arrestactivity. particularWhile it removes aprivatizenot criminal and/or

record, ofunderlying objectcriminal thean individual’sconviction from
notexpungedtherefore an ispublic... [and record]remainsexpungement

privacyto protection.”).entitled
thatargues DepartmentThe nevertheless United Statesplaintiff of

Press,the 489 749v. Committee Freedom U.S.ReportersJustice for of
(1989), in hisprivacyhis that has a interest annulledsupports claim he

by publicis a concern in thatlegitimatecriminal record that not overcome
recognizedthe that “there isSupremeHe that while Courtrecord. asserts

ifundoubtedly public anyone’s history, especiallysome interest in criminal
history subject’s dealing publicin some to the with awaythe is related

aagency,” party’s requestofficial or it “that third for law enforcementheld
private reasonably expectedor information about a citizen can berecords

Committee, 774, 780.atReportersinvade that citizen’s 489 U.S.privacy.”to
however, First,Committee, respects.is in a number ofReporters inapposite

statutory meaningof of under thequestion privacyit dealt with the“[t]he
(b)(7)(C)Act, (2006)],”§of see 5 552 whichInformation U.S.C.[Freedom

“is, course, the questionnoted of not the same asSupremethe Court
Ina lie for Id. at 762 n.13.might privacy.”tort action invasion ofwhether

addition, as in the Commit­argues, ReportersPeirce circumstances“[t]he
. whosefundamentallycase different . . the individual[because]tee are
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Rather,criminal not running publicrecords were at issue was for office.”
dealingsthe individual had“allegedly improper corrupt Congress-with a

man,” but was himself a citizen. Id. at 774.private

Here, the plaintiff publicwas a candidate for Linehanoffice.
therefore,argues, county race,that hewhen entered the sheriff election the

only“not toplaintiff opened himself the disclosure ofup privateotherwise
facts, but also rendered his annulled matterassault conviction a of
legitimate public concern.” agree.We

candidate’s to forapply public[A] decision an elected officeplaces
and,issue,his or her qualifications for that officeat consequently,

requires members of the public, individually througheither or
Thus,their torepresentatives, evaluate the particular candidate. a

voluntarilycandidate fillseeking publicto an elected has aoffice
inprivacy expectation personaldiminished information torelevant

that office.

Convention, (2008) (actionv. Belknap County 375,Lambert 157 N.H. 384
Law).Right-to-Know Moreover,under State’s public significanthas a“[t]he

in knowinginterest the candidates under consideration for that office.”Id.
balancing Lambert,In those ininterests we concluded “that the public’s

ininterest significantlydisclosure theoutweighs privacy ofinterests the
candidates.” atId. 385.

Our totask here is determine plaintiff’swhether the annulled
record is a matter of legitimate public forconcern of the tortpurposes of

of privacy byinvasion public disclosure of private facts. We conclude that it
is. inAs stated Summe v.Kenton County Office, 680,Clerk’s 626F. 2dSupp.

(E.D. Ky. 2009), (6th692 n.8 2010),in 604part, F.3d 257 Cir. “Theaff’d
aqualifications of candidate for anpublic officeis area of legitimate concern

and, therefore,to the apublic his orcandidate loses her privacy right to this
information.” In determining whether the plaintiff’s annulled conviction
was his qualifications countyrelevant to the position,for sheriff we note

in Hampshire,that New “the sheriff powers,maintains his common law
duties and responsibilities as lawchief enforcement officer of county.”the

v. Rockingham Comm’rs, 276, (2004).Linehan County 151 N.H. 283 We
conviction,conclude that a prior assault whether subsequently annulled or

not, is relevant qualificationsto the for position. Reedel,that v.SantilloCf.
(Pa. 1993)264, 266634A.2d Super. Ct. fact(finding complaintthat of sexual

ofabuse a had againstminor been made candidate for public office of
justice of concern;district was matter legitimate public appellantthewhere
a“sought position judgethat would him toenable the conduct of others and.
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law[,] claimconformity [a]in with theconduct waswhether thatdetermine
newsworthy”).andthe was relevanthe violated lawthat

court, recognizesitself thatnote, that RSA 651:5as the trialWe did
forfitness a lawdetermining person’sais relevant toan annulled conviction

XI(b)651:5, in RSA 651:5nothingthatprovidesposition.enforcement RSA
any right:shall affect

(b) arrest and convic-officers to maintainlaw enforcementOf
theregardingcommunicate informationtion records and to

policeor to ... the standardsrecord of arrest convictionannulled
councilassistingof thesolely purposeand council for thetraining
aan individual to serve as lawdeterminingin the fitness of
shallofficer, in such informationany of which casesenforcement

any person.not to otherbe disclosed

XI(b) (2007).651:5, with the trial court’splaintiffThe takes issueRSA
XI(b), court,651:5, onlythat aarguing by quotingthereference to RSA

the unambiguous languagethe “overlooked statute’sportion provision,of
Themay provided.”information beto whom such annulledregarding
theby judicially expandingcourt erredarguesalso that trialplaintiff “[t]he

legislatureprovided by Hampshirethe Newexceptions to nondisclosure
651:5,” statutorythe familiar axiom ofthereby “ignoring]under RSA

inthing impliesthat the of one a statuteprovides expressionconstruction
omitted.)(Quotationsthe exclusion of another.”

court notthe trial court’s order. The didplaintiffThe misconstrues
XI(b) hand,651:5, andto the case at thereforeapplyto RSApurport
of, statutory exceptions.language expanded,the nor theignoredneither

Rather, acknowledgment of theupon implicitcourt statute’sthe relied the
qualificationsto the forperson’s person’srelevance of a annulled conviction

merelyislegislative acknowledgementThatposition.a law enforcement
elsewhere, arecognizedthe thatsupport point,additional for obvious

his toassessingof the is relevant to fitnessprior violation lawperson’s
Santillo, no error in the634A.2d at 266.We therefore findenforce it. See

XI(b)651:5, conclusion thatsupportcitation of RSA to itstrial court’s
election,obtain, the ofposition“Plaintiff to viasought publicthebecause

was,officer, . . Plaintiffs annulled convictionchief enforcement . [the]law
law, concern.”legitimate publicas a matter of of

bycourt erred toargues failingthe that trialFinally, plaintiff “[t]he
storyathe of news aboutpublicationthe distinction betweenappreciate
conviction,of the annulledplaintiffsthe defendant’s unlawful disclosure

byprotected, privatethat informationthe actual unlawful disclosure ofand
have the annulledin first instance.” Because we foundthe defendants the
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concern,to matter legitimateconviction be a of the claimpublic plaintiffs
law,afails as matter of and we therefore need publicitynot address the

(SECOND)of Torts,element the tort. See RESTATEMENT OF supra.
Peirce,We also need not address the constitutional byissues raised as we

disposedhave of the grounds.issues on nonconstitutional See Britton v.
434, (1991).Chester,Town 134 N.H. 441 Lastly, we dismiss mootas theof

toplaintiffs motion strike the toappendix Linehan’s brief as we did not
therein,rely upon any of the documents grantcontained and we Linehan’s

authority.assented-to motion to submit late

Affirmed.
DALIANIS, C.J., CONBOY, JJ.,and DUGGAN and concurred.
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