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Code, theviewing evidencethe Criminala under“person”constituteswhat
to theit most favorablelightfrom in theinferencesand all reasonable

found, abeyondtrier fact could haveState, that a rational ofwe conclude
Masstech, Inc. weredoubt, personstown andthat both thereasonable

under this statute.
There alsois a town. wasthat the townThere was abundant evidence

Masstech, this evidencecorporation.Inc. is a Giventhatample evidence
toit, in the most favorablelightfrom viewedall inferencesand reasonable

found, aState, beyonda trier of fact could havehold that rationalthe we
Masstech, “persons”doubt, Inc. werethat both the town andreasonable

(2000) (“Every is625:11, II. 31:1 townof RSA See RSAmeaningthewithin
sueby mayname and bepolitic, corporateand and itsbodya corporate

(2000)elsewhere.”);sued, defend, in or RSA 21:9anyand courtprosecute
corporateto and(“The may appliedand bodiesword extend be‘person’

individuals.”).toas well aspolitic

Affirmed.
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Nomie, (DoreenP.A.,&Wiggin of F.Manchester Connor on the brief
and fororally), petitioner.the

A.Michael I.Delaney, attorney general (Anthony Blenkinsop, senior
attorney general,assistant on the and fororally),brief the HampshireNew

Department of Employment Security.

DUGGAN, Brooks,J. The petitioner, Roy aappealsW. decision of the
(tribunal),appeal tribunal as by board,affirmed the appellate of the New
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(DES) himSecurity findingEmploymentofHampshire Department
fordischargedhe wasunemploymentfor benefits becauseineligible

1(b) (2010).282-A:32,RSA Weconnected with his work. Seemisconduct
affirm.

forfollowing began workingfacts. BrookssupportsThe record the
business, asheatinga small andDooley, operated plumbingB. whoJames

nogood employeein was a withplumber earlyfull-time 2008. Brooksa
2, 2009, workingBrooksFriday, January wasdisciplinary issues. Onprior

DooleyBeverly Beverly,in Massachusetts.projecton a at Townhomes of
toend and asked Brooks be “on-call”workdaycalled Brooks at the of his

in forDooleywas Maineany emergenciesfor the weekend to cover because
largea number of calls for frozenDooley anticipatedthe weekend. service

throughout the weekend andpredictedbecause of cold weatherpipes
to these calls. Brooks testified that he wasBrooks handleexpected

weekend, day.not thatduring againhe be called the butconfident would
in atarrived at Manchesterp.m.Brooks left the worksite at 3:30 and home

4:45.approximately
a fromp.m. manage-Brooks received call around 5:00 Townhomes’then

him to couldcompany, asking pipes.ment to return deal with frozen Brooks
co-worker, Sties,a Philnot drive because of license and asked asuspended

him Beverly.to drive to Brooks and arrived at Townhomes aroundSties
arrived, reportedAfter a Townhomes maintenance workerthey6:15.

then a fromsmelling Dooleyalcohol on Brooks’s breath. received call
7:30, that was theinformingTownhomes around him Brooks under

Brooks,of him hadDooleyinfluence alcohol. called and Brooks told that he
drinks,”couple Dooley’s“a but was not drunk. also heard thehad wife

hespeakerphone,conversation over a and testified that Brooks said that
However,had a Brooks thatcouple gone“had when he had home.” testified

that he drink home.Dooleyhe told had one at
Sties,Dooley Dooleywith who that Brooksspokealso told had been

not adrinking, Dooleybut was drunk. Brooks told he would take
drunk,breathalyzer Dooleyto he was not told Brooks to leave theprove but

Dooleyto not havejob anysite avoid further confrontation. did a written
to work theregarding reportingeither “on-call” status or underpolicy

to usepolicy employeesinfluence of alcohol because his was for “common
solelyBrooks of theDooley subsequentlysense.” terminated because

complaint.Townhomes customer
benefits, applica-Brooks for but DES denied hisapplied unemployment

employ-for connected with hisdischargedtion because he was misconduct
hearing onlyheld a at whichBrooks and the tribunalappealedment.

Brooks, affirmedDooley’sand wife testified. The tribunal the denialDooley
thereportedit that Brooks to work underof benefits because concluded
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ofinfluence alcohol. The tribunal that Brooks had “a ofcouplefound
upon testimony Dooley’s reportdrinks” based the sworn of wife and ofa a

maintenance thatworker Brooks’s breath smelled of alcohol. it wasWhile
decision,not inexplicitly uponrelied the tribunal’s the tribunal accepted

evidence, objection,into over Brooks’s a frommemorandum Townhomes’
property manager, which that Brooks staggering, slurringindicated was

words,his and he in ofpatio Finally,that urinated the one of the units. the
tribunal concluded that not aalthough Dooley did have written manual or

handbook, heemployee legitimate expectationhad a that wouldBrooks not
alcohol,report work the ofto under influence and that Brooks should have

realized that “on-call” meantbeing being “ready reportto for work in a
condition to work.”

Brooks then a re-openfiled motion to the tribunal decision based upon
evidence,newly discovered which was denied. subsequently ap-Brooks

board,pealed to the whichappellate sustained the tribunal’s ruling.
Brooks’s motion for reconsideration was also denied. This appeal followed.

appeal,On Brooks first he notargues could have “deliberately” violated
his employer’s rules because his employer did not have written or oral
company policies outlining the duties of an “on-call” employee regarding
alcohol Heconsumption. Dooleyalso asserts that did not sustain his burden
of proof that Brooks was under the ofinfluence alcoholwhen he arrived at

jobthe site.
tribunal,In reviewing decision thethe of we are confined to the record

and notwill substitute our judgment for its as tojudgment weightthe of
the 282-A:67, IV,evidence on ofquestions (2010);fact. RSA AppealV of
Riendeau, (2005).396,152 N.H. 398 will upholdWe the ofdecision the
tribunal findings unauthorized,unless its or conclusions are byaffected an

clearlyerror of law or inerroneous all presented.view of the evidence RSA
V; Riendeau,282-A:67, Appeal 152 N.H. at 398.of

Hampshire’sNew unemployment compensation system is predicated
upon benefits being paid to those who unemployedbecome nothrough fault

Riendeau,of their own. Appeal 152 N.H. at No398. benefits are to beof
however,paid, employeeto an who is terminated as a result of “misconduct

282-A:32,1(b).withconnected his work.” RSA

previously rejectedWe have a definition of requiresmisconduct that
proof of disregardwillful and wanton of employer’san Appealinterests. of
Riendeau, Instead,152 atN.H. 398. havewe aadopted stringentless

282-A:32,1(b).oftwo-pronged definition misconduct applicable to RSA Id.
Under the first orprong, isolated inadvertent instances of unsatisfactory

misconduct,conduct are not for findingsufficient a of recurringbut careless
or negligent acts do negligenceconstitute misconduct. Id. The need not be
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orwrongful designmanifest intent evilrecurrence as todegreesuch a orof
However, under thedisregard. Id.substantialto show intentional andor

findinga ofsupporttosingle mayact be sufficientaprong,second
reasonablyiscompanyof a rule thatif it a violationmisconduct is deliberate

of Id.employer.thelegitimatethe business interestsdesigned protectto
dischargedfindingin that he wasthat the tribunal erredarguesBrooks

that denial of benefitsHe asserts aprong.under the secondfor misconduct
in ahe “acted manner...requires evidence thatto RSA 282-A:32pursuant

Accordingly,rules.”contrary companyto establishedhe knew to bewhich
a violation ofhis did not constitute deliberatehe contends that actions

policyhave a written or oraldid notcompany policy Dooleybecause
employees.for on-callregarding consumptionalcohol

aDooleythat did not have writtenThe found whilespecificallytribunal
handbook, a that“legitimate expectationor he still hademployeeanpolicy

that hisDooleyin to able to work.” testifiedbe a condition be[Brooks]
“commonto under the influence wasregarding reporting workpolicy

sense,” a alcohol withregardinghe never had discussionand that had
problem.”an The tribunal alsoBrooks there “never was alcoholbecause

had “on-call”before becauseBrooks’s excuse that he never beendiscounted
being being preparedthat on call meant”he “knew or should have realized

tribunalacceptable Accordingly,to in condition. thereportto work an
a violation of theconcluded that Brooks’s actions constituted deliberate

byrequired employer.conduct his

say incorrectlytheupon findings,these we cannot that tribunalBased
definition The tribunal took into accountapplied the of “misconduct.”

the of an “on-call”expectationsthat he was unaware ofargumentBrooks’s
him with written “on-call”Dooley providedand that never aemployee

matter,a theserving.”found it to “self As factual recordpolicy, and be
asfor tribunal’s conclusion that a matureample support theprovides

orexperienced plumber,and an Brooks knew should have knownindividual
he beemployer legitimate expectation preparedthat his had a that would

if upon.to work called

law,Moreover, of read into RSAas a matter we decline to 282-A:32
adeliberately company policyan can violaterequirement employeea that

apolicy previously employee.if a is disclosed to the Such narrowonly such
statute, which not limit “misconduct” tois inconsistent with the doesview

employer’s specifically Readingof an written or disclosed rules.a violation
provideto theiremployersa into the statute would forcerequirementsuch

every that couldwith notice form of “misconduct”employees potentialof
subsequent Additionally,and denial of benefits.result in their termination

statute, is tocontrary the of the whichreading purposeBrooks’s is to
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provide unemployed throughbenefits to individuals who have become no
Riendeau,Appealtheir own. 152 N.H. at 398. weAccordingly,offault of

“misconduct,”hold that under the second ofprong our definition of
company rules are not limited to andspecifically policies.disclosed rules

also keyWe that Brooks’s a ofemphasize argument ignores phrase
ofprong finding maythe second our test for “misconduct.”A single act be

to findingsufficient a of misconduct if thesupport company rule is
“reasonably designed protect legitimateto the business ofinterests the

Here,Id.employer.” anywhile the tribunal did not make specific findings
issue,this is inregarding ample supportthere the a prohibitionrecord that

reportingon to work under the of protected Dooley’sinfluence alcohol
legitimate Dooleybusiness interests. testified that a customer complained
that Brooks under ofwas the influence alcohol and wanted Brooks removed
from property.the He also testified that the customer did not want Brooks

misconduct,on the inproperty again the future. As a ofresult Brooks’s the
customer had to plumbingcall another tocompany rectify pipes.the frozen

uponBased this thetestimony, tribunal could have Dooleyconcluded that
onlyharmed bywas not a potential competitor called to takebeing over the

job, bybut also the risk of damaging relationshiphis with a customer and
general.harm to his inreputation See id. at 399 (explaining that awhen

minor,convenience employee cigarettesstore sold to a employerthe was
fine,harmed aby monetary todamage reputationits and losingthe risk of

license).cigaretteits sales
Nonetheless, Brooks to ourpoints prior case law interpreting RSA

282-A:32.He incontends that all of the incases which we have affirmed the
“misconduct,”offindingtribunal’s the claimant failed to comply with a

See,policy. e.g., Commission,written Appeal SweepstakesN.H. N.H.130of
(1988)659 (employee violatingterminated for newly-enacted policywritten

that an employee could not companytake records from premiseswork
Riendeau, (em-supervisorywithout approval); Appeal 152 N.H. 396of

forployee terminated violating companywritten policy regarding sale of
minors).tobacco to While the inclaimants these cases violated written
affirmedpolicies, we the tribunals’ decisions because the records in both

cases supported the tribunals’ findings of misconduct. N.H.Appeal of
Commission,Sweepstakes 665; Riendeau,130 N.H. at Appeal 152 N.H.of

at 399. Our decisions in these uponcases did not rest the fact that the
inpolicies were orwriting expressly to employee priorcommunicated the

to the infraction.
Brooks also relies inupon Appealour decision Lakeviewof

Ctr., (2003),NeuroRehabilitation 150 N.H. 205 and contends that we
affirmed the tribunal’s grant of benefits because the claimant had not
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we affirmedargument,policy. Contrary to Brooks’sanyviolated written
thefindings indicated thatits factualthe tribunal’s decision because

Instead,Id. at 209-10. theanyin misconduct at all.engageclaimant did not
inabilityfor his toclaimant “could not be faultedtribunal found that the
atcondition. Id. 210.job because of a medicalhis functions”perform

it concluded thatthe tribunal erred whenFinally, arguesBrooks that
was under thehis of that BrooksDooley proofhad sustained burden

in basingerred itsthat the tribunalinfluence of alcohol. Brooks asserts
wasunsworn, disagree. The tribunalhearsay evidence. Weupondecision

the rules ofhearsayadmit evidence becausewithin its discretion to
541-A:33, (2007).IIadjudicative proceedings.in RSAapplyevidence do not

fact, that Brooks toAdditionally, reporteda of the tribunal foundas matter
byis swornfinding supportedunder the influence of alcohol. Thework

of that acoupleto “a drinks” andtestimony havingthat Brooks admitted
Basedreported of alcohol on Brooks’s breath.manager the smellproperty

evidence, testimonyconcluded that theupon employer’sthis the tribunal
thustestimony. supportsthan claimant’s The recordwas more credible the
thethat to work under influencereportedthe tribunal’s conclusion Brooks

say clearlythe was erroneous.of alcohol and we cannot that determination

Affirmed.

JJ.,Dalianis, C.J., LYNN,and and concurred.CONBOY
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