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basis,regular undergo However,and substance abuse treatment. as counsel
out,the pointed any applicant’sfor Committee about andoubt character

be in publicand fitness must resolved favor of theprotecting denyingand
Sup. 42B(V).R. not anyadmission. Ct. We do believe conditions could

theadequately safeguard public.

appreciate recounts,We that the asapplicant, his counsel has
However, whole,overcome mental and physical difficulties. taken as a the

record reflects an with a long historyindividual of evading his financial
obligations, as well as tofailing accept responsibility for the consequences

poorof judgment that,his and criminal nobehavior. We see evidence as an
attorney, the applicant would conduct himself any differently.

evidence,Based our reviewupon of the we hold the applicantthat has not
satisfied his of proving, by evidence,burden clear and convincing his fitness

practiceto law.

Application denied.

DaLIANIS, C.J., HICKS, JJ.,and andDUGGAN concurred.
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Fuller, assis-D. seniorattorney 0StephenDelaney, generalA.Michael
orally), the State.the brief and forattorney general, ontant

Concord,defender, on the briefPhelan, ofappellateE. assistantPamela
orally, for the defendant.and

DALIANIS, defendant, Gordon, his convictionEdgar appealsC.J. The
(2007); RSA 635:1trial See 629:1jury attempted burglary.a for RSAafter

(O’Neill, J.)(2007). errone-Superiorthe Courtappeal, argueshe thatOn
and his motionhis to dismiss for insufficient evidencedenied motionously

that, attempted burglary,the time of theto evidence atin limine exclude
homeless, car, reverse and remand.unemployed.in his and Welivinghe was

aThe victim lives onfollowingfound the facts.juryThe could have
At onRoad in Amherst. 9:00 a.m.2.75 lot on Nathan Lordsecluded acre

driveway.in6, 2007, strangeto find a car hershe came homeSeptember
near garage.and herparkedhad license wasplatesThe car Louisiana

thecar, “really hard” onpullingvictim saw the defendantFrom her the
The victimadjacent garage.which was to theporch,door of the backscreen

him.if she helpher and asked the defendant couldrolled down car window
lookingthat hehe anxious. The defendant said wasthought appearedShe

Lane, with Nathan Lord Road. The victimfor which connectsWhittemore
Lane offered to her carhim that he not on Whittemore and backtold was

her carpulledthe that he could move his car. The victimdrivewayout of so
street, the in his car. When the carsout onto the and defendant followed

other, ask hersuggestednext to each the victim that the defendantwere
officer,a for defendantpolicewhom she said was directions. Theneighbor,

lived, him. He “spedthe and the victim told thenpolicemanasked where
follow,in victim to but wasopposite attemptedoff” the direction. The

home, policefind she the sheUpon returningto him. called becauseunable
felt uncomfortable about the encounter.

for a thepolice matching descriptionThe issued an alert a man and car
later,days a officer overgave police pulledthe victim them. Four Nashua

the asmatching given.a The officer identified defendantdescriptioncar the
Lowell,driver. told the that he lived inthe car’s The defendant officer

Massachusetts, drivingthat he was his boss’s car. Later the defendantand
that, fact, Thein and homeless.unemployedtold another officer he was

in for eighteentold officer that he had been Louisiana aboutdefendant this
had in Newin New and that he beenarriving Hampshiremonths before

weeks, in car. After shownliving beingfor five or six hisHampshire about
thathome, admitted he had beenof the victim’s the defendantphotographs
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victim later in manline-upthere. The identified the defendant a as the who
his car car inhad been at her home and identified as the she saw her

driveway.
The attempteddefendant was with The indictmentcharged burglary.

that he took a towardalleged step committingsubstantial the crime of
when, withoutburglary, authority, and with the ofpurpose committing

theft,and aburglary purposely attemptedhe to enter the victim’s home.
trial,629:1,1;RSASee RSA 635:1.Before the indefendant moved limine

status,to exclude evidence of his financial including evidence that he was
inindigent living motion,and his car. The trial court denied the and the case
Atproceeded case,to trial. the of theclose State’s the defendant moved to

attempteddismiss the burglary charge uponbased insufficient evidence.
The trial court denied the motion.

appeal,On the defendant first that trialargues bythe court erred
his in todenying motion limine exclude evidence he indigentthat was and

in his Heliving car. asserts that this evidence was inadmissible under New
Hampshire Rule of 403 probativeEvidence because its value was substan-
tially outweighed by dangerthe of prejudice.unfair The disagreesState

also argues error,and that even if admission theof evidence was it was
harmless.

We review the trial court’s anruling for unsustainable exercise of
onlydiscretion and will if it clearlyreverse was oruntenable unreasonable

prejudiceto the of the Nightingale, 569,defendant’s case. State v. N.H.160
(2010).573 Because the trial court upon admissibilityruled the of the

trial,challenged evidence before we consider only proofthe offers of
atpresented hearing.the pretrial See id. ‘We so limit our review to avoid

the ofpitfall justifying the court’s pretrial ruling upon the defendant’s
omitted).response at trial to the evidence.” Id. (quotation

403,Under Rule “mayrelevant evidence be ifexcluded its probative
is substantiallyvalue outweighed by the ofdanger unfair prejudice,

issues,confusion of the byor themisleading jury, or considerations of
delay, time,undue waste of or presentationneedless of cumulative evi­

unfairlydence.” Evidence is if itsprejudicial primary purpose or effect is to
to aappeal jury’s sympathies, horror,itsarouse sense of provoke its

instinct to orpunish, trigger other mainsprings of human action that may
a jurycause to its upon somethingbase decision thanother the established

inpropositions not, course,the case. Id. at 574. prejudiceUnfair is of mere
detriment to a tendencydefendant from the of guilt,the evidence to prove
in which sense by prosecutionall evidence offered the is meant to be

Rather,prejudicial. Id. the prejudice required to predicate reversible error
tendencyis an undue againstto induce a decision the defendant on some
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Id. thebasis, emotionally charged. Amongiscommonly one thatimproper
(1) thein the are: whether evidencewe evidenceweighingfactors consider

(2)jury; its forpotentialaimpact uponhave a emotionalgreatwould
(3) the extent tooutrage;resentment or andjuror’sto a sense ofappealing

evidence,otherbyit is is establisheduponthe which offeredwhich issue
574-75.or inference. Id. atstipulation

impactin position gauge prejudicialis best to theThe trial court the
remedytoany, necessaryif aretestimony, steps,whatparticularof and

Thus, trial court latitude whengiveat 575. we the broadprejudice.that Id.
Id.unfairly evidence.prejudicialofruling admissibility potentiallyon the

ThisFirst, of evidence. Id.probativeconsider the value thewe
mayId. evidencehow the evidence is. Relevantanalyzingentails relevant

Here, chargeddefendant was withvalue. Id. theprobativehave limited
he aproveto that tookrequiredwhich the Stateattempted burglary,

629:1,of See RSAcommitting burglary.towards the crimestepsubstantial
(1) entry;of elements: unauthorizedburglaryI. The crime of consists two

(2) Costello,635:1; v.an to commit RSA see Stateand intent a crime therein.
(2009).113, evidence of theN.H. 118 The trial court found that159

probativeand tofinancial situation was relevant to show motivedefendant’s
disputeThe not thesethat he acted defendant doespurposely.show

challengedhe that the value of thefindings, although argues probative
“marginal.”evidence was

thenudgesas the reason thatsupplying“Motive has been defined
Costello,mind in criminal intent.” 159 N.H. atprods indulgeand the towill

omitted). Here, inevidence the defendant was financial(quotation119 that
hard on herby pulling porchwhen he the victim to bestraits was found

to he had motive to enter the victim’s homedoor was relevant show that a
also to thatunlawfully to commit crime therein. It was showprobativeand a

purposely.he acted
defendant, however, that valueagree, probativewith the whateverWe

AppealsAs the of hasthe evidence had was minimal. Ninth Circuit Court
explained:

tendencyhas in cases little toPoverty proof manyas of motive
probable. money gives personLack of a anmake theft more

money,forhavinginterest in more. But so does desire without
pooras motive as aA rich man’s is much a to stealpoverty. greed

either, more,Proof is to amount tolikelyman’s of withoutpoverty.
probativea of unfair with little value.great prejudicedeal

towithout more showproblem poverty. . . The with evidence
says,tojust people, Wigmoremotive not that it is unfair aspooris
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much,prove everyone,but that it does not because almost orpoor
not, get money. people,has a motive to more And rich ormost

getdo not steal to it.poor,

(9thMitchell, 1104, 1108-09 1999);United States v. 172F.3d Cir. Peoplesee
(Mich. 1979).Andrews, 867,v. Ct. App.276 N.W.2d 868-69

Next, danger prejudicewe consider whether the of unfair to the
defendant from admission this substantially outweighedof evidence its

160probative Nightingale, previouslyvalue. N.H. at 575. We have recog­
that desperatenized evidence of a standingdefendant’s financial status

Kim, (2006).prejudicial. 322,alone is N.H.inherently See State v. 153 330
Although 404(b),it inwas decided the context Rule weof find our decision
in to beKim instructive.

The defendant in Kim charged murderingwas with two brothers. See
Kim, 153 N.H. at 323-24. The defendant conceded that evidence that his

worsened, debts,financial condition had he gamblinghad extensive and had
crimes,given moneyhis themistress after was admissible. Id. at 327. He

argued that the details about how he came to be in financial straits were
theyinadmissible because wrong”reflected “immoral and conduct. Id. at

omitted).(quotation326 the ofBecause focus the evidence was not merely
was,upon instead,the defendant’s butpoverty, “the fact thatupon [his]

ruin,”had himlifestyle driven to financial we thefound evidence of the
worseningdefendant’s financial condition to be ofhighly probative his

330,motive to rob and murder the victims. at WeId. 331. ruled that “while
from legaldebt andgambling having a mistress have a forpotential

prejudice,... inherentlyevidence of this nature so prejudicial[is not] as to
outweigh probativeits Id.value.” at 331.

case, Kim,In this unlike the thefocus of ischallenged solelyevidence
upon the defendant’s andpoverty danger prejudicethe of unfair from
admitting ofevidence the defendant’s poverty substantially outweighs its

probative Mitchell,minimal value. See 172 F.3d at 1110. dangerThe of
prejudiceunfair stems from the danger that the will determinejury the

guiltdefendant’s or prejudicesinnocence based economic aboutupon
poverty, rather than criminalupon his conduct. See id.

Because we conclude that of thatadmission evidence the defendant
error,was and inpoor lived his car was we next theanalyze whether error

was harmless a An ifbeyond onlyreasonable doubt. error is harmless it is
determined, doubt,abeyond reasonable thethat verdict was not affected

Hernandez, 394, 402(2009).by error. v.the State 159N.H. The State bears
the of that Anproving mayburden an error is harmless. Id. error be

abeyondharmless doubt if thereasonable alternative evidence of a
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ifnature, andquantity weightoroverwhelmingis of anguiltdefendant’s
inormerely inconsequentialcumulativethe evidence isinadmissible

makingIn thisguilt.of Id.strengththe of the State’s evidencerelation to
at trial asdetermination, presentedwe consider the alternative evidence

itself. Id.character of the inadmissible evidencewell as the

theattempted burglary,ofthe to convict the defendantjuryFor
doubt, athat the tooka reasonable defendantprove, beyondState had to

entering of thebreakingan unauthorized andstepsubstantial towards
a crime therein.coupled specificthe intent to commitvictim’s home with

(1976); 629:1,1;235, 236-37 RSA 635:1.Hanley,v. 116 N.H. RSASee State
the victim’sguiltof the defendant’s includedThe alternative evidence

him hard on door to heruponthat she came thetestimony pulling
Thelocated in of the residence.which was the backporch,screened-in

defendant, hehelpthat asked if could thevictim testified when she she
she that thesuggestedanxious. also testified that whenappeared She

directions,officer, for the defendantpoliceask her aneighbor,defendant
testimony that the defendant“sped off.” The evidence also included

when,Lowell, Massachusetts, inpolicetold the that he was fromoriginally
when,not, boss,fact, belongedand car he was to hisdrivinghe was that the

notfact, guiltin of the defendant’s wasit did not. This alternative evidence
that he and in his car wasoverwhelming poor livingso that evidence was

we that theinconsequential. Accordingly,cumulative or concludemerely
of the financial was noterroneous admission of evidence defendant’s status

a doubt.beyondharmless reasonable
that the was insufficient to convictThe defendant next asserts evidence

argument, analyzethis weattempted burglary. addressinghim of Before
trial, thepreservedthe defendant has it for our review. Atwhether

ofcharge sufficiencyto the him onagainstdefendant moved dismiss “based
sufficientlythe The State contends that this motion “was notevidence.”

forspecific” preserve arguments disagree.to his our review. We

a andgeneral jurisdiction contemporaneousThe rule in this is that
forspecific objection preserve appellateis to an issue review.Staterequired

(2009).Ericson, 379, 386 must theobjection explicitlyv. 159N.H. The state
specific objection. underlying preservationof Id. The ourground purpose

mayan to correct itopportunity any.erroris to afford the trial courtrule
v.presented appellateissues are for review. Statehave made before those

(2002).Dowdle, 345,N.H.148 347
instance, Wood, 233, (2003), theuponin v. 150 236 whichFor State N.H.

notrelies, the motion to dismiss didwe held that defendant’sState
itfor our becausesufficiency argumenthis of the evidence reviewpreserve

Inobjection.a of hisgrounddid of the evidence assufficiencynot state



418

dismiss, arguedto the inmotion defendant Wood that the indictments were
Wood, arguedinsufficient. 150 N.H. at 236. Because he never in the trial

insufficient,that held he had preservedcourt the evidence was we that not
sufficiency argumentof the for our Id.his evidence review.

135, 163-64in (2010),N.H. thatsimilarly Dilboy,We held State v. 160 the
dismiss,defendant’s motion to which failed to state of thesufficiency

ground objection,evidence as a of did not hisproperly preserve sufficiency
case,for Inarguments our review. that “the defendant moved to thedismiss

negligenttwo homicide thatcharges, arguing vaguethe indictments were
and that from wassuffering [drug] enoughwithdrawal not to he wasshow

the of‘under influence’ a controlled 160 N.H. at 163.drug.” Dilboy, He
however,argued,never that the was thatproveevidence insufficient to he

dismiss,was under the influence. Id. held histhat motion toWe which did
evidence,not to sufficiencyrefer of the failed to “afford the trial court the

made,to an itopportunity maycorrect error have or clearly explain whyto
error,” and, thus,it did not make an did not preserve sufficiencyhis

forargument our review Id. at 163-64.

Here, contrast,by specificallythe defendant moved to dismiss the
groundState’s case on the thethat evidence to convicthim was insufficient.

Nothing required preservemore was to his sufficiency of the evidence
forargument our review.

We address the arguments sufficiencydefendant’s about the of the
if conviction,evidence “because the evidence was insufficient to thesupport

the Double ofJeopardy Clauses both the New Hampshire and United
Horak,States Constitutions would a trial.” v.preclude new State 159 N.H.

(2010) omitted).576, (quotation582 In determining whether the evidence
sufficient, however, evidence,was we consider all the including evidence

id.;that erroneously Nelson, 33,was admitted. See Lockhart v. 488 U.S. 34
(1988).

“To onprevail challenge evidence,his to ofsufficiencythe the the
prove fact,defendant must that no rational trier of viewing all of the

and allevidence reasonable inferences it in lightfrom the most tofavorable
State,the beyond Horak,could have found guilt a reasonable doubt.” 159

omitted). discussed,N.H. 583 (quotationat As previously to convict the
attempteddefendant of burglary, prove beyondthe State had to a

reasonable doubt that the defendant atook substantial anstep towards
breaking enteringunauthorized and of coupledthe victim’s home with the

specific 236-37;intent to acommit crime therein. 116 N.H.Hanley,See at
629:1, I;RSA 635:1.RSA
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State, weto thelightin the most favorablethe evidenceViewing
itsfound that the State metof fact could havethat a rational trierconclude

of fact coulda rational trierSpecifically,theseproofof on elements.burden
committingstepa towardsthe defendant took substantialfound thathave

pulledhe onwhen, permission,theof without victim’sburglarythe crime
of could also haveA rational trier factporch.ofthe door her screened-in

a crime inside thecommittingintent ofspecificthat he acted with thefound
toTherefore, convictthat the evidence was sufficienthome. we holdvictim’s

attempted burglary.ofthe defendant

and remanded.Reversed

JJ.,Duggan, Conboy,and concurred.Hicks
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