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ease thattestifying presence support personwhile and the of the should not
T.E.,of ofcredibility testimony.”affect their assessment the the child’s 775

case, however,A.2d 698. no was inrequestedat Because instruction this we
saycannot that the failure to such angive instruction was error. StateCf.

(defendantSimonds, 203, (1991)v. 135 N.H. 207 not ofcomplaincould error
on whenappeal request limiting objecthe failed to instruction or to its

trial); (2009) (defendantHebert, 306,atabsence State v. 158 N.H. 315 must
object to trial court’s failure to give limiting preserveinstruction to issue

review).appellatefor

Affirmed.

DaliANIS, C.J., CONBOY, JJ.,and HICKS and concurred.
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J.)(SmuJcler,Healthcare, an of the CourtSuperior rulingorder thatappeal
the the ofrespondents, LynchGovernor John and Commissioner the New

(DHHS),Department Health and Human notHampshire of Services did
2008,unconstitutionally reducing expenditures yearact fiscalby DHHS for

which eliminating payments petitionershad the effect of certain the
expected affirm.to receive. We

I. Background

followingThe record reveals the facts. Petitioner NHHCA is the trade
represents Hampshire’s private nursingassociation that New homes. The

majority sixty-three provide recipients.of its members care to Medicaid
The other petitioners nursing provideare individual homes that also care to
Medicaid recipients.

responsible programDHHS is for the inadministering Medicaid New
Servs.,Bel Air v. N.H.Hampshire. Dep’tAssocs. Health & Human 154of

(Bel(2006) I)228,N.H. 229 program providesAir This federal and state
funding of medical care for individuals cannot to paywho afford their own
medical Id. In Hampshire,costs. New the Medicaid halfprogram receives
of its from thefunding governmentfederal and half from the itsState and
counties. Air N.H. Dep’t Servs.,Bel Assocs. v. Health & Human 158of

(2008) (Bel II).104,N.H. 105 Air
DHHS for providersestablishes rates ofreimbursement home ofnursing

Medicaid-eligible personsservices to inprospectively, accordance with the
Rules,State Plan HampshireMedicaid and New Administrative He-E Part

I,806. See AirBel 154 N.H. at 230. rates per year.The are set twice
Pursuant to DHHS’s rate-setting methodology, homes“nursing are reim-

diem,bursed on per perthe basis of resident rates which are determined
by ratetotaling components, capital II,five Belincluding costs.” Air 158

106; Rules,N.H. at see N.H. Admin. He-E 806.31.
legislatureThe appropriates money in the biennial budgetstate for its

nursingshare of the Medicaid home reimbursement. there gapWhen is a
legislativebetween the appropriation and the amount derived from the

calculates,Medicaid thatreimbursement rates itDHHS DHHS reconciles
by (BNF)using “Budget Neutralitya Factor” that thereduces Medicaid

(2003)rate byreimbursement a flat percentage. (prohibitingSee RSA 9:19
agenciesstate from spending money “in excess of the byamount voted the

legislature”); Rules, 806.31(j)(3)see also N.H. Admin. (facility-He-E
specific per subject neutralitydiem rates are to budget provision), He-E

BNF,806.31(p)(budget neutrality a result ofprovision). As the the amount
of nursing lapseDHHS home appropriations generalthat to the fund at the

2010)yearend of the mayfiscal increase. See 9:18 (Supp. (pertainingRSA
to lapsed appropriations).
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that, the BNFhistorically, manipulatedDHHS hasclaimThe petitioners
paid out asthat have beensurpluses of funds would“to create considerable

the BNF beennursingto homes hadratesMedicaid reimbursement
neutrality.” They “Rather thanallege:true budgetto achievecalculated...

DHHS instead wastie to theusing appropriation,the BNF to the rates
toof funds so as benursingthe homes Medicaiddeprivetoutilizing [it]...

surplussuch was notanyThe State counters thatsurplus.”to claim aable
created, rates arethat reimbursementintentionally explaining “[b]ecause

utilization, necessarilyit followsregardingassumptionsuponbased future
yearthe if actuala of funds at the end of fiscalsurplusthat there will be

the amount.”predictedutilization is below
BNF,of2007, in address DHHS’s use theapparentIn an effort toJune

2007, a the operatingLaws as footnote tothe enacted 129:1legislature
2007, inprovided,Laws 129:1budget appropriationfor the to DHHS.

pertinent part:

the[Nursingin 90 for fiscalappropriation Services]The class
30,year non-lapsing. Anyshall balanceending June 2007 be

30, paid nursingtoat the end of June 2007 shall beremaining
1,no than 2007. Thesupplementalas rates later Octoberhomes

settingcurrent raterates shall be based on thesupplemental
reporta with themethodology. The commissioner shall file

1, 2007 which details thebyfiscal committee Octoberlegislative
and the toyearcarried from fiscal 2007 amountsbalance forward

supplementalbe as rates.paid

2008, budgetrequired operatingIn of a bill that certainpartas
2007,reductions, “[p]ermit129:1 tolegislature [the]amended Lawsthe

to and human services fordepartmentthe of healthprior appropriation
30, 321,on Bill available atservices to June 2009.” Senatenursing lapse

amended,Ashttp://www.gencourt.state.nh.us/legislation/2008/SB0321.html.
“If such fundsprovision followingthis now concludes with the sentence: are

30, 2009, the funds.”they lapse appropriatenot June shall toexpended by
2008,Laws 296:18.

2007,byno authorized Laws 129:1petitioners paymentsThe received
2008, it payDHHS took that could not thepositionand Laws 296:18. the

receiving from the federalsupplemental approvalrates without first
Medicaid Plan. received federalto amend the State’s DHHSgovernment

24,Plan on November 2008. Theapproval to amend the State’s Medicaid
amendmentapproved provided:

Supplemental Payment12a.
aspaid supplementalshall besupplemental paymentA one-time
$8,868,563of fromremainingfor encumbered balancerates the
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facility year endingfor the fiscal Junenursing appropriationthe
30, for will make amethodology payment2007. The this be to

in year]distribution fiscal 2009 to the Newsupplemental [State
Hampshire privatelynon-state owned and ownedgovernment

ofnursing upon percentage paidlicensed facilities based the
for of with of forclaims each these dates services thefacilit[ies]

31,1of toperiod July October 2008.

earlier, however, 21, 2008,days LynchThree on November Governor
(2003)2008-10,which, pursuantissued Executive Order to RSA 9:16-b and

Constitution,II,Part 41 of the aHampshireArticle New directed reduction
in expenditures.executive branch The Governor issued Executive Order

after “thatdetermining budgeted2008-10 the state revenues [were]
to state budgeted expenditures byinsufficient fund as authorized Chapter

262, obtainingN.H. Laws of 2007” and after from theapproval legislative
2010).fiscal committee. RSA 14:30-a (Supp.See

Executive Order 2008-10 ofplanned expendituresreduced the numerous
departments 30,state for fiscalagencies year endingand the June 2009.

expenditures $25,361,511.reduced by accomplishedDHHS’s were DHHS
reduction, part, eliminating $2,217,141this in inby payments,state

$2,217,141 $4,434,251in county payments, and in federal thatpayments
2007,otherwise would have been made to petitioners pursuantthe to Laws

2008, 296:18, $8,868,563.129:1 and Laws an that aggregatesamount to
2009,May petitionersIn the brought petition seekingthe instant

declaratory relief, injunctive 2009,relief writand a of mandamus. In June
petitioners injunction,the moved for a preliminary which the trial court

granted, theenjoining allowingState from the million “surplus” funds$8.8
lapseto to the thegeneral partiesfund. Thereafter filed cross-motions for

partial summary judgment. The trial grantedcourt the cross-motion filed
by respondentsthe and bydenied that filed the petitioners, ruling that the
Governor and DHHS did not act unconstitutionally by reducing DHHS’s
planned forexpenditures yearfiscal 2008. appealThis followed.

II. Analysis

We review the trial onrulings summary judgment by consideringcourt’s
the affidavits and other evidence in the mostlight favorable to the
non-moving party. 711, 715(2010).Hayes,See S. N.H. Med. Ctr. v. 159N.H.

fact,If not any genuine i.e.,this review does reveal issues of material facts
that affect the of iflitigation, movingwould outcome the and the isparty

law,judgmententitled to as a of wematter will affirm. Id. review theWe
trial court’s toapplication of law fact de novo. Id.
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A. 9:16-bRSA

9:16-b, the under which thestatutechallengefirst RSAThe petitioners
argue that RSAThey2008-10.Executive OrderpromulgatedGovernor

a “linegrantsit the Governorfacially unconstitutional because9:16-b is
and Presentmentof of PowersSeparationin violation theitem veto”

CONST, II,I, 37, art.pt.art.pt.Seethe State Constitution. N.H.Clauses of
itappliedas becauseis unconstitutional44. assert that RSA 9:16-bThey

mandate inexpresslegislature’sto contravene theallowed the Governor
2008, that RSA2007, They contend because129:1and Laws 296:18.Laws

unconstitutional, void ab initio. SeeOrder 2008-10 isExecutive9:16-b is
(Costs Fees), 144 N.H.Attorney’sv. andSchool Dist. GovernorClaremont

(1999).590, 593

1. ChallengeFacial

to RSA 9:16-b. Thepetitioner’s challengefirst the facialaddressWe
law, we de novo.constitutionality questionof a statute is a of which review

(2006).67,State, legislative“In areviewing154 70Sec’yAkins v. N.H.of
act, it invalid exceptwe to and will not declareit be constitutionalpresume

President, 124,152N.H.v.N.H. Senateupon inescapable grounds.” Baines
(2005) omitted). This that will not hold a statute(quotation133 means “we

unless clear conflict exists betweento be unconstitutional a and substantial
omitted). Itand Id. also means that(quotation “[w]henit the constitution.”

statute, those mustconstitutionalityas to the of a doubts bedoubts exist
constitutionality.” Bd. Trustees N.H. Judicialin favor of itsresolved of of

(2010).State, 49,Sec’y party challengingv. 161 N.H. 53 “TheRet. Plan of
constitutionality the of v.N.H. Med.proof.”a statute’s bears burden Tuttle

(2010)Assoc., 627, 640 (quota­159 N.H.Malpractice UnderwritingJoint
omitted).tion

statutoryIn of we are the final arbiters of theinterpretation,matters
expressed in the of the statute considered aslegislature’s intent as words

Comm’r, Dep’tN.H. Revenuea First Bus. Trust v.whole. Berkshire of
(2010).Admin., 176, statutorytrial161 N.H. review the court’s179-80 We

statute,examining languagede Id. the of a weinterpretation novo. When
to the used. Id. We readplain ordinary meaningascribe the and words

isolation,in in context of the entire statute andwords or not but thephrases
a is andlanguage plainthe scheme. Id. When the of statutestatutoryentire

legislativebeyondwe not look it for further indications ofunambiguous, do
intent. Id.

Separationa. Powersof

I, provides:Article of the ConstitutionPart 37 State
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state,ofgovernment powersIn the this the three essential
thereof, wit, executive, judicial,to the andlegislative, ought to be

from, of, other,separate andkept independentas each as the
admit,a free governmentnature of will or as is consistent with

that of thatchain connection binds the whole fabric of the
in of amity.constitution one indissoluble bond union and

I, Jackson,“provisionPart Article 37 is a of interrelation.” Ferretti v.
(1936).296,88 N.H. 299 “Unlike most state constitutions the oflanguage

the HampshireNew that inrecognizes separation powersConstitution of a
government Opinion Justices,workable cannot be absolute.” the 110of

Const,(1970)(citation omitted).359, 362 see, II,N.H. §e.g.,But Fla. art. 3
(“The ofpowers governmentthe state be legislative,shall divided into

judicialexecutive and personbranches. No one branchbelonging to shall
exercise any powers appertaining to either of the other branches unless

herein.”). I,expressly provided Part 37Article no“contemplates absolute
rigidityfixation and powersof between the three ofgreat departments

government.” Ferretti, Instead, that,at88 N.H. 299. it expressly recognizes
matter,as a practical must“there be some overlapping” among the three

governmentbranches of thatand “the erection of barriers”impenetrable
is notamong Justices,them therequired. Opinion 110 N.H. 363atof

omitted).(quotation Thus, Hampshirethe New ofSeparation Powers
Clause “is onlyviolated when one branch anusurps poweressential of

Warden, Prison, 737, (2007).another.” v. N.H.Duquette State 154N.H. 747

Moreover, unlike giventhe construction to separation powersof
clauses inby jurisdictions, SINGER,courts other 1see N. & J.D.SINGER

Statutory (7th3.7, 2010),§Statutes and Construction at 74-76 ed.
I,givewe Part practical Justices,Article 37 “a Opinionconstruction.” theof

omitted).110 N.H. at (quotation363

The instant case concerns the constitutional powers of the legisla­
tive II,and executive Part 2branches. Article of the State Constitution
vests the legislature “supreme legislativewith the power,” which specifi­
cally comprises laws,the power to make name certain civil officers and

duties, taxes,define their assess makeand v.appropriations. O’Neil
CONST,Thomson, 155, 160(1974); II,114N.H. see pt. 2, 5, 18, 56.N.H. arts.

II,Part 41 ofArticle the State Constitution vests the withGovernor “[t]he
II, 41,executive ofpower the state.” Under Part Article the isGovernor

“responsible the II,for faithful execution of the laws.” The intent of Part
41Article of the State imposeConstitution “is to a duty upon the Governor

carry legislativeto out the mandates and to enforce require­constitutional
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(1976). isThe406, 412 GovernorJustices, 116 N.H.theOpinionments.” of
expenditures:for governmentalresponsiblealso

state, andthistreasury ofof theissued outmoneys shall beNo
governor...thethe hand ofunderby warrantof... butdisposed

necessarycouncil, for theand consent ofthe adviceand withby
necessary protectionstate, for theandof thisand defensesupport

the actsthereof, toagreeablyinhabitantsof theand preservation
court.generalof theand resolves

II, to thegrantArticle 56 isof PartII, The purposeart. 56.pt.N.H. CONST.
from the... be madeno payments“thatthe to ensurepowerGovernor
the law.”withand in accordancepublic purposesfortreasury exceptpublic

omitted). to(1950) Pursuant377,Kimball, (quotation38096 N.H.v.State
only tofundsmay expend publicII, 56, branchArticle the executivePart

byappropriatedthey mayas have beenextent, purposes,and for suchthe
(1989).110, 115132 N.H.of Strandell,PetitionSeelegislature.the

expen­branchto reduce executivethe Governor9:16-b allowsRSA
that the statutearguepetitionersThecertain conditions.ditures under

legislature’sthethe executive branchtounconstitutionally delegates
money.or Weappropriateeither to make lawauthoritylegislativesupreme
to executepowerthe executive’sview, concernsIn our RSA 9:16-bdisagree.
executive’sand thebudgeta balancedmaintainingoflegislative policythe

therevenue, necessarily implieswhich we believeto stateauthority spend
theneedlessly.” Opinionmoney “foolishly ornot to theobligation spend of

1978). view,(Mass. In1217, ourSenate, 1223N.E.2dto the 376Justices
legislativeofdelegationthe unconstitutionaldoes not involveRSA 9:16-b

authority.of executiveexercisepermissiblerather thepower, but

legislativethechargesspecificallyConstitutionHampshireThe New
statespendingbranch withand the executiveappropriatingbranch with

may appropria­exceedexpendituresrevenue, as to whetherbut is silent
others,constitution, requiredoes notwords, unlike someIn other ourtions.

amend,CONST, 2,63, § as amendedart.See, e.g., MASS.budget.a balanced
amend, however, that a balancedhas decidedlegislature,art. 107. Theby

this. Seeaccomplishtovarious statutesand has enactedrequiredisbudget
2010).(2003 Supp.&ch. 9RSA

(2003) of a balancedadoptiontheinstance, requiresRSA 9:8-bFor
fund, oranyforbudget“anadoption operatingthe ofprohibitsItbudget.

exceed thewhichappropriations,for“providesthatany legislation”other
If the state’s estimated9:8-b.revenues.” RSAtotal estimatedstate’s

in theamountsthe estimatedbudget “plusin theset forthrevenues as
aggregatetheare less thanprogress”inyearclose of thetreasury at the
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then a “inexpenditures, legislature adopt budgetrecommended the must
2010)9:3,1(c)Additionally,which such deficit shall be met.” Id. (Supp.RSA

requires budget formessagethe Governor’s to include recommendations
deficit,meeting budget expenditures,a should one exist. With toregard

ofany person having publicRSA 9:19 control fundsprecludes appropriated
by anythe to make orlegislature “expend money any bargain,or contract

wayor in inany bind the of the amount voted bystate excess the
legislature.”

RSA 9chapter byallows the executive branch to balance the budget
ortransferring appropriations inordering expenditures.reductions RSA

2010)2010),9:16-a and 9:17(Supp. (Supp.RSA authorize certain transfers
of appropriations within the forth inlimitations set RSA 9:17-a (Supp.
2010). instance, 9:16-a, mayFor under RSA agenciesexecutive branch

funds; however, $2,500anytransfer requirestransfer of or more prior
approval legislature’sof the fiscal committee and the andGovernor Council.

Council,RSA 9:17Additionally, allows the Governor and with priorthe
committee,approval of the fiscal to authorize the ofcommissioner admin-

istrative “to suchservices make transfers of appropriation items and
inchanges allocation of operational anyfunds available for withinpurposes

division or functional unit of a department or institution as may be
necessary or carrydesirable to best out the such orpurpose of division
functional unit.”

(2003)RSA 9:13-e concerns transfers from the “revenue stabilization
9:13-e,reserve account.” III providesRSA that the event of a general“[i]n

fund operating budget biennium,”deficit at the of anyclose fiscal the
comptroller notify legislativemust the fiscal committee and Governor of the
deficit request funds, available,and that sufficient if be transferred from
the revenue stabilization reserve account to eliminate deficit.the

The executive branch is allowed to expendituresreduce executive branch
(2003) (2003)under RSA 9:11 RSAand 9:16-b. See RSA 9:1 (defining the

term as“department” “any executive department,” specificallyand exclud-
ing branch”).from legislaturethe definition judicial“the and the state RSA
9:11 requires the director theof division of accounting services to report
monthly to agency expendedeach the total amount priortheduring month
and the accumulated expendedamount to from 1.Julydate it‘Whenever
appears that a isdepartment spending a rate depleteat which will its

30,”appropriation before June the reportdirector shall this immediately to
the “who thereuponGovernor shall andinvestigate may, necessary,if order
the department head to inexpendituresreduce toproportion the balance
available the year.”and time in fiscalremaining the RSA 9:11. If the

order,Governor makes such an of accountingthe director the ofdivision
services expenditures“shall establish a limit of for departmentthe and



389

untilunless andin excess of limitexpenditure ... saidanyallowshall not
by governor.” Id.has modified theorder beensaid

provides:RSA 9:16-b

law, governorof theany provisionotherNotwithstandingI.
committee, orderof the fiscalprior approvalmay, with the

any or allall classes withinany expenditurein orreductions
9:1, anyat timein if he determinesas defined RSAdepartments,

year that:the fiscalduring

(a) toinsufficientProjected state revenues will be
ofthat the likelihood abudgeta balanced andmaintain

exists;deficit orserious
(b) notyear goingeach is tolapseThe actual for fiscal

funds,in the forecast ofequal the level estimated
legislativeas theunappropriated surplus, byissued

budget assistant.

summary everya reportII. The shall make availablegovernor
the fiscalto officers and to the chairman ofdays presiding60 the

anycommittee actions under this section.about

maintaining athe executive branch withprovisions chargeThe above
scheme, as forth in RSAbudget. legislature’sUnder the setbalanced

9, responsible budget,a balanced andchapter adoptingthe is forlegislature
is for it remainsresponsible ensuringbranch that balancedthe executive

biennium.during the

contentions, therefore, 9:16-b doesto the RSAContrary petitioners’
of but rather thedelegation supreme legislative power,not involve the

carrytoauthoritybranch’s constitutional outexercise of the executive
II, 41; OpinionN.H. art.faithfully legislative pt.mandates. See CONST. of

Justices, 412. 9:16-b the Governor to orderthe 116 N.H. at RSA allows
willonly projectedif he either that state revenues bereductions determines

budget likelyand a deficit” is orto maintain a balanced “seriousinsufficient
in isyearof funds each fiscal the biennium notlapsethat the actual for

theonly statutoryRSA 9:16-b is one ofequal lapse.to the estimatedgoing
budgetenacted to ensure that the statelegislaturemechanisms the has

remains balanced.

Additionally, concerns the Governor’s constitutionalRSA 9:16-b
doimplied obligationand not to sospendto state revenue hisauthority

Const, Justices,56;II, 129Opinionart. therecklessly. pt.See N.H. of
(1987) of714, expenditurefor(recognizing720 executive’s“discretionN.H.

(Vt.381, 2004);funds”); State, Opinionsee also Hunter v. 865A.2d 390-91



390

Senate, justicesto the N.E.2d at 1222-23.As the of thethe Justices 376of
Supreme explained:Massachusetts Judicial Court have

as it the the expendInasmuch is function of executive branch to
funds, implied “supreme magistrate,”it must be that the executive

coequal government,as head of one of the three branches of is not
obliged spend money foolishlyto the or The executiveneedlessly.

of governmentbranch is the with theorgan charged responsibility
of, of,capableand is the branchnormally only having detailed and

knowledgecontemporaneous regarding spending decisions. The
therefore,powers responsibilities,constitutional of andseparation

the becontemplates that Governor allowed some discretion to
moneyhis to injudgment spend fashion,exercise not a wasteful

provided reasonablythat he has determined suchthat a decision
compromisenot underlyingwill the achievement of legislative

purposes goals.and

Senate, 1222-23; Hunter,toOpinion the Justices the 376 N.E.2d at seeof
865A.2d at may390-91.While the Governor not circumvent the appropria-

“bytions fundsprocess withholding failingor otherwise to execute lawthe
on regarding law,”the basis of his social ofutilityviews the or wisdom the

distinguishedthis must be “from of judgmentthe exercise executive that
legislative objectivesthe full can be accomplished by expenditurea lesser of

Senate,funds than appropriated.” Opinion the Justices to the 376 N.E.2dof
at 1221-22.The constitutionally powerGovernor’s vested spending must

theinclude “exercise of discretion ... to avoid inexpenditureswasteful
circumstances where the social of thepurposes underlying legislation are

1224;compromised.” Justices,not at see OpinionId. the 129N.H. at 720.of
recognize Justices,We that there is inlanguage Opinion the N.H.118of

7,16 (1978)that, at glance, toappearsfirst conflictwith this interpretation
of the case,executive branch’s In thatspending power. justicesthe opined

II,that the act of adrawing pursuantwarrant to Part Article 56was purely
Opinion Justices, so,“ministerial.” the They however,118N.H. at 16. didof

in a presenteddifferent context from that here.
The issue in Opinion the Justices was the legislaturewhether hadof

theusurped authority byGovernor’s constitutional enacting as a footnote to
budget provision 8,the act a anthat conflicted with executive order. Id. at

order,12. In his executive the Governor had removed the forauthority
planninghealth development departmentand from the of health and

welfare and a agency,had created different toattached the Governor’s
office, receivingfor the ofpurpose spendingand certain federal Id.funds.
at 12. The legislature’s responsibilityfootnote “returned the ...for health
planning... to the ofdepartment byhealth and welfare establishing within



391

an of healthofficeof health and welfareof the commissionerthe office
thedesignatethe Governor todirectinganddevelopmentandplanning

toState agency”as the responsibleof health and welfaredepartment
Id.federal funds.spendreceive and the

separation offootnote violated thelegislature’sthedecidingIn whether
acted withindoctrine, legislaturethat thejustices opinedthe firstpowers

toauthority theauthority powerincludesits because thisconstitutional
at 14. furtherjusticesthe Id. Thecivilofficers within state.name and settle

statutory authority becauseacted within itslegislatureconcluded that the
powerthe to structure andgave legislaturethealreadyvarious statutes

about whetherFinally, justices opinedat thefunds. Id. 15-16.spend federal
II, Article 56 of the State Constitution:violated Partlegislaturethe

“legalto as thein resolution us toexpressed yourconcern[T]he
CONST, II,clause[, art.pt.the see N.H.authority” under warrant

renders56,] questionedfact that the sectionbyis answered the
acted,legislature hasministerial once thewarrantingthe function

the warrant powerhas To otherwise would turnas it here. hold
CONST, II,pt.of art.into a line-item in contravention N.H.veto

44.

(citations omitted).Id. at 16
Justices, therefore,justices Opinionin the were concerned withThe of

the of funds in theexpenditureof the to controlpower Legislature“the
mayfor bepurposes expendituresthat it the whichsense determines

Senate, They1222to N.E.2d at n.4.made.” the Justices the 376Opinion of
to the ofpower expendituresnot concerned with “the control extentwere

that theparticular they opinedto a Id.purpose.”committed When
“ministerial,”merely they did so withspending powerGovernor’s was

spend purposesthe of to state revenue oninabilityto the Governorrespect
legislature money.had appropriatedother than those for which the

Justices, Governor, they opined,at The couldthe 118 N.H. 16.Opinion of
budgetforth in the act. Id. Becausespend money purposesfor the setonly

footnote, a officelegislature’s creating newbudgetthe act included the
welfare, the spendthe of health and Governor coulddepartmentwithin

not hismoney only purpose;consistent with this he could enforcestate
tothey had no attachedcontrary appropriationsexecutive orders because

Strandell,id.; at132 N.H. 115.them. See see also Petition of
contrast, tomatter, by authorityconcerns theThe instant Governor’s

a Seeparticular purpose.of committed toexpenditurescontrol the extent
Senate, theat 1222n.4. It involvesthe to the 376N.E.2dOpinion Justicesof

ofless full amountspendto than theprerogativeGovernor’s “constitutional
an Id. at 1223.appropriation.”
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Moreover, justices (2003),to 4:14although the referred RSA which
itempowers duty...the and makes “his to draw hisGovernor warrant...

[wjhenever money any law,from toany person”is due the state because of a
(2003),they requires gubernatorialdid not discuss 4:15 whichRSA

anyapproval may expended.before executive branch be Seeappropriations
Justices,Opinion 15,the 118 at 16. Accordingly, uponN.H. carefulof

review, Justices, 16,do not view the at asOpinion conflictingwe 118N.H.of
Somersworth, 583, (1993)Cityv. N.H.authority. 137 586Cf. Schoff of

justices advisoryof are the(“[0]pinions opinions constitutionalitythe on of
proposed legislation, may givenand not be entitled to toweight equal that

fulljudicial following adversarydecisions process”).
similarlyWe not view O’Neil as contrary authority, despitedo the

petitioners’ upon factuallyreliance it. is distinguishableO’Neil from the
instant case.

At issue in byO’Neil were three executive orders thenissued the
gubernatorialGovernor. The required priorfirst approval anybefore new

employee O’Neil,classified could be 114hired. N.H. at The157. second
purchasebanned the of absent of anapprovalautomobiles executive branch

committee. Id. at 158. prohibitedThe third the or promotion anytransfer of
state aemployee grade higherwith labor than priorseventeen absent
gubernatorial Theapproval. sought justifyId. Governor to the issuance of

II,these orders under Partsolely Article 41 of the State Constitution. Id.
ruled statutoryWe that the scheme in atexistence that time notdid

grant the the authorityGovernor to issue these executive orders. Id. at 164.
II,Nor Partdid Article 41 of the State Constitution. Id. thatWe observed

legislaturewhile “[t]he has authorized the intervention of the inGovernor
the ofprocess expenditurethe of appropriations by departmentsthe State

instances,specificin limited . . . no of[t]here is claim reliance on this
authority.” Id.

In O’Neil,contrast to the executive at inorders issue Executive Order
2008-10 pursuantwas issued to specific statutorythe Governor’s authority
under RSA 9:16-b and as ofpart authorityhis constitutional to execute the
legislature’s statutory policy arequiring budget.balanced The Governor
issued Executive Order 2008-10specifically doing necessarybecause so was
to a budget.achieve balanced This was the innot case O’Neil. See atid.
157-58.

supportWe find for our of ininterpretation RSA 9:16-b American
Society Administration,Cancer v. 1248, 1250Commissioner 769 N.E.2dof

(Mass. 2002), which a similarinvolved statute under which the executive
branch, shortfalls,in response to revenue could reduce allotments for

expenditurescertain for legislaturewhich the had previously appro­made
Thepriations. plaintiffs argued that the “anstatute constituted unlawful
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Americanauthority appropriate funds.”toLegislature’sof thedelegation
assertion,Soc., rejecting this the Massa-at 1256. In769 N.E.2dCancer

power towhile theexplained thatJudicial CourtSupremechusetts
money isactivity spendingofpower,a “themoney legislativeisappropriate

omitted). issue,atThe statute(quotationId.essentially an executive task.”
ofconcluded, “constitutes, power appropriation,legislativenot thethe court

not giveId. It did theexpenditure.”ofpowerrather the executivebut
fortreasury spentthe to bemoneyto aside from“authority setGovernor

moneyany appropriatedthat so beor “to directparticular purpose,”a
Id. atthe intended.”Legislaturein a manner different from whatspent

judgmenthis herInstead, it to use or “executive1257. allowedthe Governor
emergency,”in of financiala time truepublic expendituresto reduce

tothe needthat Commonwealth’sreflecting legislative“a determination
policyof social containedstatementsparticularremain solvent overrides

in . . . items.” Id.appropriation

and Neware between the MassachusettsWhile there differences
Constitutions, to reinforce ouronlythese differences serveHampshire

delega­not constitute the unconstitutionalconclusion that 9:16-b doesRSA
instance, HampshireFor unlike the Newlegislative authority.tion of

inConstitution, spendthe to state revenuespecifically powerwhich vests
branch, merely implies thatthe executive the Massachusetts Constitution

id.; Opinionsee also themoney is an executive function. Seespending of
Senate, 1221,at 1222.to the 376 N.E.2dJustices

in asCourt’s decision Hunter instructiveSupremeWe find the Vermont
todelegated legislativea statute that a smallerwell. That case involved

authoritythe andprepare imple­and executive branch tocommittee the
budgetto a shortfall when thedeficit-prevention planment a address

Hunter, recognizingA.2d Afterlegislature was not in session. 865 at 384-85.
“spendingand is an executivelegislative power”that is a“appropriation

at theinvolving powersthe court the statute as “sharedpower,” viewed
and, thus, atthe of constitutional. Id.government,”intersection of branches

392; Sinner, 280, 284, 286v. 458N.D. Adm’rs N.W.2dsee Council Schoolof
1990) (statute(N.D. toallowing budget generaldirector of reduce fund

he that one or more enumerated factors arebudgets if findsagencies’
law, authority toonlyhim to a but thegive “powerdid not makepresent

parameters by Legislature”).the set theexecute law within the

thepersuaded by uponare not the out-of-state cases whichWe
from thematerially distinguishablearerely theypetitioners because

(Fla.B, D,C, E, F, 260and 589So. 2dcase. Chiles v. Childreninstant See A
(N.M.Johnson, 1995);1991); 907 P.2d 1001 Stateex. rel. Schwartz v.State

1987).(AlaskaP.2d 1140 ForBorough, 736v. Fairbanks North Star
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instance, Supremewhile the Florida Court in Chiles struck down a statute
9:16-b, aespousedsimilar to RSA it different view of the ofseparation

Chiles, view,frompowers doctrine ours. 589 So. 2d at 263-64. Under its
encompasses prohibitions.doctrine two fundamental The is that“[t]he first

may uponno branch encroach the of Thepowers another. second is that no
may delegatebranch to branch its constitutionally assignedanother

(citation omitted).Chiles, view,589 at 264power.” So. 2d Our like ofthat the
Court, Hunter, 392;Vermont isSupreme “forgiving.”more 865A.2d at see

154 N.H. at 747.As HunterDuquette, explained:the court

The offocus a ofseparation powers inquiry is not whether one
branch governmentof is that inexercising powers maycertain
some way pertain branch,to poweranother but whether the

so uponexercised encroaches another power usurpbranch’s as to
constitutionallyfrom that branch byits defined function. As stated

Madison,James “where the whole ofpower departmentone is
byexercised the same which possesshands the whole ofpower

department,another the fundamental principles of a free Consti-
tution are subverted.”

Hunter, (quotation omitted);865A.2d at 391 see 154 atDuquette, N.H. 747
(explaining separationthat of doctrinepowers onlyis violated when one

another).branch usurps essential ofpower
SupremeThe Alaska Court likewise strictly interpreted the ofseparation

inpowers doctrine Borough.Fairbanks North Star The court thatobserved
separation powersthe of implicitdoctrine is in the Alaska Constitution and

“precludeis intended to arbitrarythe of power.”exercise Fairbanks North
omitted).Star 736 atBorough, (quotationP.2d 1142 Quoting Justice

Brandeis, the court thatnoted the thepurpose of doctrine is “not to avoid
friction,... omitted).tobut save the frompeople autocracy.” Id. (quotation
Accordingly, the court issue,focused upon whether the statute at which
purported to allowthe Governor to direct withholding or reduce appropria­

statutorily conditions,tions under certain prescribed “permits the arbi­
oftrary power.”exercise Id.

Finally, the New Mexico case whichupon petitioners relythe factuallyis
distinguishable. case,In that the Governor “amended the ten allotments

inremaining yearfiscalth[e] to reflect a two and one-half percent
in Johnson,across-the-board reduction appropriations.”total 907 P.2d at

case, however,1002. Unlike the inGovernor this the inGovernor Johnson
notdid act under existing statutory authority. Id. at 1004-05.Nor he actdid

anticipatedbecause he a general Rather,fund deficit. Id. at 1002n.l. he did
onlyso “to encourage spending patterns that anticipate appropriation

omitted).reductions from the atlegislature.” Johnson,Id. 1002 (quotation
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O’Neil, The Johnson114 N.H. at 164.words, factually tois similarin other
orwhat constitutionalor decidedeclined to “considerexpresslycourt

deficit,” precisetheto ain the executive avoidstatutory authority resides
at 1002 n.1.today.face Id.wequestion

b. Presentment Clause

isof ClauseSeparationthe Powersunderpetitioners’ argumentThe
TheClause.under the Presentmentargumentto theirclosely related

provides:the StatePresentment Clause of Constitution

generalboth houses of thehaveEvery passedbill which shall
law,shall, presented governor,be to thecourt, it becomes abefore

not, it,it, hisif return withsignif he he shall but he shallapprove,
originated, whoin it shall haveobjections, to that house which

totheirlarge journal, proceedthe at on andobjectionsshall enter
reconsideration, thatit; if two-thirds ofafter suchreconsider

sent,bill, it shall withagree togetherto the bepasshouse shall
house, it bebythe other which shall likewiseobjections,such to

house,reconsidered, and, that it shallbyif two-thirds ofapproved
the shalla law. But in all such cases votes of both housesbecome

persons, votingthe ofby yeas nays,and and namesbe determined
bill, journalentered the of eachagainstfor or the shall be on

by theanyIf shall not be returnedrespectively.house bill
after havedays (Sundays excepted)within it shallgovernor five

ashim, be in mannerto the same shall a law likepresentedbeen
theirlegislature, by adjournment,if he it unless thesignedhad

return, ain which case it shall not be law.prevent its

Const, II, art. 44.pt.N.H.

II, 44that RSA 9:16-bviolates Part ArticleThe contendpetitioners
ofthe to or statutes” outside therepealit allows Governor “amendbecause

44.II, argument premisedin Part Article This iscontemplatedprocess
law,amakinginvolves or anassumption repealingthe that RSA 9:16-bupon

Contrary petition­in the discussion. to therejectedwe aboveassumption
assertions, not a veto.”“a of does constituteexpendituresers’ reduction

(Conn.152, 156Governor,v. 512A.2dChapterConn. AAUPUniversity of
1986). byA the officer whose assentis “the assent executiveveto ofrefusal

thepassed by legislative body.”beennecessary perfectto a law which hasis
to appropriations“is a refusal to assent anReducing expenditureId. an not

ordestroy validity, legality,or theNeither does reduction delete[a]bill.
such Id.of a bill.effectiveness”

2008,296:182009,129:1 and Lawsassert that LawspetitionersWhile the
bills, that these lawsrecord demonstratesnot theappropriationswere
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budgetamended the for the to theoperating appropriation department of
services, and, thus,health and human akin to appropriationswere bills.

II,Accordingly, petitioners’ upon misplaced.the reliance Part Article 44 is

ChallengeAs Applied2.

unconstitutional,Having faciallyconcluded that RSA 9:16-b is not we
next address the petitioners’ applied challenge. petitionersas The assert
that RSA 9:16-b is unconstitutional as because itapplied allowed the

abrogateGovernor to due and“past owing obligations prior years.”from
explain aThey applying yearthat RSA 9:16-b “to current appropriation

and, thus,not a Legislativedoes offend mandate of payment,” is constitu­
that, contrast,They argue by 2007,tional. applying RSA 9:16-b to Laws

2008, 296:18,129:1 and usingLaws “has the effect of [the Governor’s]
permissive authority... express mandate,” which,to ancontravene they
assert, II,the separationviolates of doctrine.powers pt.See N.H. CONST.

41; Justices,Opinion 412; Gallen,art. the 116 N.H. at Moniern 120of cf
333, 336(1980)(while mayN.H. agencies,Governor create executivebranch

of powerexercise that . . . cannot exceed“[t]he the Governor’s constitu­
tional orauthority conflict with appropriate legislative (quota­mandates”

omitted)).tion ellipsisand
expressThe of paymentmandate to which petitionersthe refer is as
“Anyfollows: balance remaining 30,2007at the end of June paidshall be to

nursing as supplemental 1,2007.”homes rates no later than October Laws
2007,129:1; 2008,296:18. petitionersLaws The contend that the Governor’s

2008-10, 9:16-b,Executive Order pursuantissued to RSA which reduced
expenditures effectivelyDHHS’s and eliminated payment of these supple-

rates, mandate, and, thus,mental conflicted with this was unconstitutional.
petitioners’ however,The argument, is premised upon their assumption

that the only legislative at 2007,mandates issue are incontained Laws
2008,296:18.129:1and Laws To as incontrary, explainedthe the discussion

above, the of chapterwhole RSA 9 legislativeevinces a tomandate adopt,
aimplement Thus,and maintain balanced budget. there are conflicting

—mandates the mandate to keep the State’s budget balanced and the
paymandate to the petitioners supplemental rates out of an unexpended,

nonlapsing appropriation.

case,In this the Governor the conflictingresolved bymandates
togiving priority balancing budget.the This is consistent with the plain

Byoflanguage RSA 9:16-b. its plain language, RSA 9:16-bexpressly allows
the Governor to implement legislature’sthe ofpolicy amaintaining
balanced budget “[njotwithstanding any provisionother tolaw theof

added).contrary.” (emphasisRSA 9:16-b RSA 9:16-b thus reflects the
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takes“need to remain solvent”that the State’sdeterminationlegislature’s
Soc., at 1257.769 N.E.2dlaws. American Cancerover otherprecedence

2008,2007, 129:1 Lawsto Laws and9:16-bapplying RSAAccordingly,
legislature’stheunconstitutional, consonant withbut wasnot296:18 was

of RSA 9:16-b.languagein plainas theexpressedintent

B. Executive Order 2008-10

1. ClauseTakings

ofconstitutionalitythe ExecutivechallengetheAlternatively, petitioners
Consti-They solely Hampshireunder the Newargueitself.Order 2008-10
taking.an unconstitutionalOrder 2008-10 effectedtution that Executive

CONST, vested,I, protected12. that had aThey theyassertpt.N.H. art.See
2007,129:1pursuant to Lawsto ratesright paid supplementalbeproperty

them of2008,296:18 deprivedExecutive Order 2008-10Laws and thatand
disagree.just compensation.rightthis without We

“no of a man’sthatprovides partHampshireThe New Constitution
CONST,his consent.” N.H.be taken from him... without ownshallproperty

no forI, property right, takingIn of aart. 12. the absence vestedpt.
I, 12 the Constitution has occurred. SeePart Article of Statepurposes of

(1992).denied,Bradshaw, 7,14 (1991),cert. 503 960v. 135N.H. U.S.Adams
anvested, expectationa must more than a mere based onrightbe be“[T]o

law; title,itof must have become aanticipation existingof the continuance
demand,of a or apresentor the or future enforcementlegal equitable, to

In &from the demand of another.” the Matter Goldmanlegal exemption of
omitted).(2005)Elliott, 770, 774 right“A vested(quotation perfect151N.H.

doubtful, depending anyor onbe other than such as is notcan no
omitted).absolute, Id. (quotationbut fixed and certain.”contingency,

Here, ofpetitioners only “anticipationthe had an of the continuance
“right” to of ratesexisting petitioners’ payment supplementallaw.”Id. The

at ofupon being remainingthere a “balance the end Junewas conditioned
30,30, 2007,” 2007,129:1, upon being expended byfunds JuneLaws and the

2008, 296:18.2009, tothey lapse, right supplementallest Their thesee Laws
2008, 296:18 therefore,2007, 129:1 referred,to which andrates Laws Laws

certain,”“absolute,not fixed and and was not entitled to constitutionalwas
property right.as a vested Id.protection

supplementalto a in thesupport propertyTo their claim vested interest
Tuttle,rely 159 atpayment, mistakenly uponrate the N.H.petitioners

Tuttle, however, Infrom the instant case. Tuttledistinguishable644-45. is
by Hampshirea claim of the New Medicalpolicyholderswe addressed

(JUA) 2009, 144:1,Association that LawsMalpractice UnderwritingJoint
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requiredwhich the JUA to transfer million to the generalState’s fund$110
over of aperiod years, retrospective impaireda constituted law that the

I,present policyholders’ contractual in ofrightsvested violation Part
Tuttle, 633,ofArticle 23 the State Constitution. 159 N.H. at The634.

inpetitioners anythis case have not alleged rights. Theyvested contractual
budgethave not claimed that the inoperating footnotes set forth Laws

2007, 2008,129:1 and Laws 296:18 created enforceable contractual rights.
claim“rights” they byThe were created statute and are bylimited other

statutes that allowthe Governor to hetake the action did. The vested rights
are, therefore,in allegedat issue Tuttle and those here dissimilar.

supportTo theytheir assertion that had a torightvested be paid
rates, thesupplemental petitioners relyalso law theupon from Second

Circuit Court ofAppeals. The Second has thatCircuit held under NewYork
law, nursing protectablea home has a inproperty interest retaining money
previously itpaid alreadyto “for inperformedservices reliance on dulya
promulgated Perales,rate.”[Medicaid] reimbursement Oberlander v. 740

116, (2d 1984),F.2d 120 Cir. superseded by on grounds,statute other as
Constantino, (2dby 687, 1991).stated v.Senape 936 F.2d n.4690 Cir. This

body of law no petitioners.is of avail to the moneyThe they seek was not
previously paid alreadyto them for performedservices in uponreliance a
duly promulgated Rather,Medicaid reimbursement rate. moneyit is they
hoped to inreceive the future as supplemental rates for theyservices
already performed and for they already paidwhich were under the duly

Medicaidpromulgated reimbursement rate.

Moreover, inproperty money“[a] interest owed for services
performed in reliance on state reimbursement does not vest where no
preexisting Perales,reliance is Sutphindemonstrated.” v.Pharmacy, Inc.

(S.D.N.Y.168, 173 1991).Supp.770 F. case,In petitionersthis the have not
demonstrated they providedthat inservices reliance upon either Laws
2007, 2008,129:1 or alone,Laws 296:18. that point“On claim to a[their]
vested interest inproperty money paid for alreadyservices performed in

on a dulyreliance promulgated reimbursement rate founders.” Id. at 173-74
omitted).(quotation

2. DueProcedural Process

The petitioners next they to,assert that were entitled and did not
receive, adequate procedural processdue before Executive Order 2008-10
was Assuming,issued. deciding,without that the petitioners adequately
preserved this claim under the Constitutions,both State and Federal see

628,Dellorfano, (1986);State v. 128 N.H. 632 N.H. Dep’t Envtl. Servs.v.of
Marino, 709, (2007),155 N.H. 718-19 itwe hold that fails thefor same

takingsreasons as their petitionersclaim. The not proce­are entitled to
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aor Federal absentConstitutionunder either the Stateprocessdural due
TownAppealinterest. Seeconstitutionally propertyprotected ofof

(2006) (State Constitution); AmericanBethlehem, 314,154 327-29N.H.
(1999) (FederalSullivan, 40, Constitu­59v. 526 U.S.Mut. Ins. Co.Mfrs.

tion).

3. ClauseSupremacy

violatesthat Executive Order 2008-10next contendpetitionersThe
SupremacyThe Clauseof Federal Constitution.Supremacythe theClause

toCongress powerthegivesof the Federal Constitutionof Article VI
(2010).Co., 309,160 320Tel. N.H.Appealstate law. Unionpreempt of

Constitution, state law isof the FederalSupremacythe Clause“Under
law;(1) displace statean intent toCongress expresseswhere:preempted

(2) granting regulatorystate law exclusiveimplicitly byCongress supplants
(3)or state andgovernment;in a field to the federalpower particular

omitted).Id. “An actual conflictactually (quotationconflict.”federal law
a to with bothparty complyit is for stateimpossible privateexists when

an therequirements or where state law stands as obstacle toand federal
objectiveand ofaccomplishments purposeand execution of the full

omitted).Congress.” (quotationId.
argueThe that Executive 2008-10 conflicts withpetitioners Order

Act, andimposeof the Federal Medicaid which substantiveportions
establishingmust when Medicaidrequirements the State followprocedural

(30)(A)(2003).1396a(a)(13)(A),§42 42reimbursement rates. See U.S.C.A.
1396a(a)(13)(A) berequires that reimbursement ratesU.S.C.A. section

(1) “proposedunder“public process”to a which:pursuantestablished
rates,rates, the of such andmethodologiesthe establishmentunderlying

(2)published”; “providers,for are benefi-justifications proposedthe rates
other concerned State residents arerepresentatives,ciaries and their and

on theopportunity proposeda for review and commentgiven reasonable
(3)rates, rates, methodologies“final themethodologies, justifications”;and

rates, finaljustificationsof such and for suchthe establishmentunderlying
(4) intohospitals,“in the ease of such rates takepublished”;rates are and

disproportionateserve ahospitalsaccount . . . the situation of which
needs.”patients specialnumber of low-income with

1396a(a)(30)(A)requires that reimbursement rates42 sectionU.S.C.A.
of areefficiency, economy, qualityand care and“are consistent with

are availableenoughto so that care and servicesproviderssufficient enlist
arethe that such care and servicesplanunder the at least to extent

in the area.”geographicto the general populationavailable
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uponThe ofpetitioners’ portionsreliance these the Federal
misplaced.Medicaid Act is Executive Order 2008-10 did not orestablish

modify Nor, matter,published rates. forreimbursement that did Laws
2007, 296:18,2008, provided129:1 and Laws which specifically that the
supplemental theyrates to which referred were to be calculated according
to the “current rate setting methodology.” settingThe rate methodology

Rules,forth in Hampshireset New Administrative He-E Part 806 remained
unchanged by these actions.

The petitioners also contend that Executive Order 2008-10 -violated
regulations, requirefederal which the State to amend Plan inits Medicaid

event changes law, organization,the of in State policy,“[m]aterial or or in
430.12(c)(l)(ii)42operation §the State’s of the Medicaid program.” C.F.R.

(2009); (2009).§42see Theyalso C.F.R. 430.10 base this uponassertion the
payState’s contention that it could supplementalnot the rates to which

2007,129:1 2008,Laws and Laws 296:18refer absent an amendment to the
petitioners reason,State’s Medicaid Plan. The “If the of thepayment Laws

2007,129:1 funds constituted a ‘material change’in the State’s ofoperation
the program,Medicaid then the Governor’s elimination the paymentof

”unquestionably a however,constituted ‘material Thechange.’ petitioners,
have not provided any or record forlegal support this assertion. The record
on appeal shows that the federal government required the State to amend
its Medicaid Plan so toas obtain federal financial inparticipation the

paymentone-time of the supplemental Nothing record,rates. in the
however, demonstrates that the governmentfederal has required a similar
amendment thatnow the one-time payment supplementalof rates has been
eliminated.

decision,In oflight our petitioners’we decline requestthe that we
theorder trial court to issue a writ of mandamus ofcompelling payment the

rates. ansupplemental Such extraordinary onlywrit will issue when the
petitioner apparent righthas an requestedto the relief. Petition CIGNAof
Healthcare, 683, (2001).146 N.H. 687 As we have determined that the
petitioners no right they seek,have to the relief ismandamus not
warranted.

Affirmed.

Duggan, JJ.,Conboy,Hicks and concurred.


