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(Nicholas Cort,attorney attorneyA assistantDelaney, generalMichael
orally),on the and for thegeneral, brief State.

Concord,Phelan, defender,E. assistant of on the briefappellatePamela
orally, forand the defendant.

DUGGAN, defendant, Letendre,trial, DanielFollowing juryJ. a the J.
of felonious sexual assault and twoaggravatedconvicted of two countswas

(2007).(2007); 632-A:2simpleof assault. See 631:2-a RSA Oncounts RSA
J.) (1)(Abramson, erroneously:theargueshe that Trial Courtappeal,

(2)defendant;the andconcerningstatements the victim madeadmitted
her herguardian duringthe ad litem to sit withvictim’spermitted

testimony. We affirm.
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jury followinghave the TheThe could found facts. defendant and the
victim, E.M., inten-year-old apartmentlived the same On Marchbuilding.

18,2008, noise,E.M.’s went outside to a loud whileparents investigate E.M.
inremained the testified that this timebuilding. duringShe the defendant

outside,sexually assaulted her. herparentsWhile E.M.’s observed and the
descending a thatdefendant staircase was visible from the outside. Both

parents that shakingtestified E.M. was and looked “like something
“ifhappened,” or she done something.”as had

questioned privately,E.M.’s mother then her and E.M.’s father contacted
police.the E.M. was tosubsequently hospital bytaken the ambulance

she awhere made statements to sexual assault implicatingnurse examiner
the defendant.

allegedThe State also othertwo encounters between E.M. and the
defendant, which occurred 1February 17,between and March 2008. The

alleged encounters,State ofduringthat one these E.M. and the defendant
intercourse, another,inengaged sexual and in the defendant kissed E.M.

his Theusing tongue. defendant was on aggravatedindicted four counts of
felonious sexual assault was charged byand also information with two

of simplecounts assault.
trial,toPrior the defendant filed a motion in limine to exclude as

hearsay the statements E.M. made to McMurray,Michelle the sexual
examiner,assault nurse theybecause were “formade ofpurposes a

criminal investigation and not for ofpurposes diagnosismedical or treat-
Thement.” court denied motion. objectionthe The defendant renewed his

at trial and the court overruled the objection after a hearing.
defense objectedThe also to the guardian requestad litem’s sitto beside

E.M. during testimony, arguingher the guardian presencethat ad litem’s
would lend testimony greaterthe victim’s credibility and improperly affect
the jury.emotions of the court objection.The also overruled this

case,theAfter close of the State’s the court dismissed two of the counts
of aggravated felonious jurysexual assault. The convicted the defendant on

remaining charges.the appealThis followed.
The defendant first thatargues the trial court in admittingerred the

hearsay E.M. McMurraystatements made to because there insuffi-was
cient evidence to conclude that E.M. tointended make the forstatements

ofpurposes medical ordiagnosis bytreatment as required New Hampshire
803(4).Rule of Evidence

accord trial“We the court inconsiderable deference determining the
evidence,admissibility of weand will not itsdisturb decision absent an

unsustainable exercise of 746,discretion.” v. 157Legere,State N.H. 758
(2008), denied, (2009) omitted).cert. 129 S. 1623 (quotationCt. To demon-
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discretion, showdefendant musttheexercise ofan unsustainablestrate
to theor unreasonableclearly untenablerulingtrial wasthat the court’s

of his Id.case.prejudice

inextrajudicial statement offeredas an“Hearsay definedgenerallyis
v.in statement.” Statethe asserted theshow truth of mattercourt to the

omitted).(2000) Hearsay isevidenceSoldi, 571, (quotation145 N.H. 575
Id.;inadmissible, exceptions.subject to certain well-delineatedgenerally

801(c), 802.also N.H. R. Ev.see

Diagnosisof MedicalPurposes“Statements forexception,One such
Treatment,” to:appliesor

or treatmentdiagnosisfor of medicalpurposesmade[statements
history, past present symptoms,or ordescribingand medical

sensations, general character of theor the orinceptionorpain,
reasonably pertinentor source thereof insofar ascause external

treatment, of the statementsdiagnosis regardless to whomto or
made, made, court, inare if the itsthe statementsare or when

discretion, the statements wereaffirmatively profferedfinds that
indicating their trustworthiness.made circumstancesunder

803(4). madeexceptionEv. for this is that statementsR. The rationaleN.H.
usually theobtaining attention are made withpurposethe of medicalwith

or treatment and thusto an diagnosis propermotivation obtain accurate
Soldi, atincentive 145 N.H. 575-76.normallyis no to fabricate.there

803(4) for thethree-partas a testinterpreted havingWe have Rule
(1999).294, “A court mustto v. 143 N.H. 303exception Graf,Stateapply.

ato make statements to obtainfirst that the declarant intended thefind
(1993).Roberts, 730,N.H. 740diagnosis or treatment.” v. 130medical State

Second, history, symptoms, pain,“the must medical orstatements describe
sensations, reasonablyan topertinentor cause or source to extenttheir

omitted). Third, courtId. the(quotationor at 741diagnosis treatment.”
theirsurrounding supportthat the statementsmust find the circumstances

Id. at 743.trustworthiness.

findings onlychallenges regardingThe the trial court’sdefendant
requirement, “wepartof to one’s intentrespectone this test. Withpart

intent” thein the declarant’s whendeterminingextra carerequire
omitted). This isa 143 at 303-04Graf, (quotationsis child. N.H.declarant

a childyoungfor a court to discover whether“[i]tbecause is difficult
ob­beingthe for which information ispurposeunderstandscompletely

(1993).750,Wade, 755from her.” State v. 136 N.H.tained
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The that first notargues partdefendant the was met because E.M.
treatment,any“never asked for nor declined medical nor did make[she]

any McMurrayto that havephysical complaints might indicated she was
Wade,medical inseeking uponassistance.” The defendant relies which a

five-year-old child to a pediatrician sexuallyrevealed that she had been
assaulted. Id. at 752. The trial hercourt admitted statements under Rule
803(4), 803(4),stating, falls within is taking history.“[T]his as this a medical

were,The hasdoctor testified what his and that hadpurposes he concerns
omitted).safetywith to of ...”respect (quotationthe the child Id. at 753

The courttrial also admitted similar thestatements child made to a
because,gynecologist. Id. We reversed thealthough doctors testified about

their states of inmind and intentions withspeaking examiningand the
child, nothing anyin the record lightshed on the inchild’s intentions

the atmaking hearsay Additionally,statements. Id. 756. trialthe court’s
ruling 803(4)indicated that it had partsconflated one and two of Rulethe
test. atId. 756-57.

Here, however, 803(4)the trial partcourt considered each of Rulethe
test andseparately articulated the evidence that satisfied part.each With

therespect part,to first the court stated:

The first is[part] the declarant’s intent in making the state-
ments, which by evidence,can be established circumstantial and
in finding met,that this prong has been Courtthe notes that she

she goingknew was to the hospital. The declarant knew she was
going to the tohospital be treated. And I this onbase her fear that

specificallyshe testified that ifshe knew she went to hospitalthe
fact,she was a Igoing getto shot. In think testimonyher thatwas

get certainlyshe did a shot. But she was aware what happencould
ifto her hospitalshe went to the itand that would involve

treatment.

Further, temporalthe relationship thebetween declarant’s
complaints, home,the inupheaval byher and her visit ambulance
to the hospital supports a finding that the declarant knew the

for hospitalreason her visit torelated both her physical[to be]
and her emotional health.

And finally, McMurrayNurse had toexplained her what her
as arole nurse was and what the reasons for the exam beforewere

statements,made the[E.M.] so she at theknew time that she
made those statements that it involved treatment. the firstSo

has met.prong been
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to thesupportevidenceamplethe record containsconclude thatWe
hospitaltointent. taken thethe declarant’s E.M. wasfindingcourt’s oftrial

her mother about the defendantafter she withshortly spokeambulanceby
to v.in her revelations. Stateresponseparents cryingobserved herand Cf.

(2000)544, 555 proximity” complaints,betweenWhite, (“temporal145N.H.
incident, hospitalto thethe and visitsurroundingupheaval”“emotional

denied,intent), 533 U.S.cert.requisitethat declarant hadfindingsupports
F.(2001), Coplan,v. 296bydenied Whitepetition corpushabeas932 for

(D.N.H. 2003), grounds, 399on constitutional2d 46 vacatedSupp. fed’l
(2005).(1st denied, Later, McMurray972 whenCir.), 546 U.S.F.3d 18 cert.

thatrespondedto the shehospital,E.M. had been takenwhyasked she
her,downa of doors fromsomebody’s coupleat house that was“she was

hadwhere she someperson’s apartment [sexual]that she in thisand was
to thegoingtestified that she fearedperson.with that She alsorelations”

Thus,a E.M.getto shot. associatedmightbecause she needhospital
reason for her visit totreatment and understood thewith medicalhospitals

to relations.”hospitalthe to be related “sexual
see White 145 N.H.complained pain,it is E.M. oftrue that neverWhile

(child’s in that child understoodpain findingof was factorcomplaintat 555
with the defen-purpose), disagreefor medical wehospitalthat visit was

let alone medical com-“complaints,that she made nodant’s contention
was as to whether E.M.and that there no evidence offeredplaints,”

anrequiredmade that ambulance.any complaintsexhibited orsymptoms
“shaking] something happened,”that she was likeparentsE.M.’s testified

scared, inher arms “anoticeably upsetthat she was and and that were
Later,position.” privately,after E.M.’s mother herquestionedprotective

testimony anyelling mommy.” supportsE.M. was for This“crying,
inference thatupset happenedthat E.M. was scared and about what and

well-being.it health andshe understood that affected her
orMcMurray explained questioningtestified that she to E.M. beforealso

McMurray’s a to make thatexamining her that “role as nurse was sure she
bruises, inanythat she or of coursephysically okay, bumpsdidn’t havewas

understand,terminology any bumpswould but that she didn’t havethat she
at thatany of medical attention time.” Whileor bruises that needed kind

intent, it is circum-testimony McMurray’sdirect evidence of alsothis is
Renville,v. F.2dof E.M.’s intent. See United 779stantial evidence States

1985)(8th430, (eleven-year-old child’s statements to doctor438-39 Cir.
that hisexplained questioninghe to child before heradmissible where

her); Wade,necessary to treat see also 136questionsand wereexamination
ten-year-oldA childproposition).756 Renville(citingN.H. at for same

an and tailor herexplanationto suchexpectedcould be understand
White,McMurray 145to articulated.purposethe medicalstatements Cf.
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that(inferring eight-year-oldN.H. at 555 twelve- and declarants could be
to of toexpected purpose hospital).understand medical a visit the

Finally, existingthe that anargues relationshipdefendant between a
child and doctor is to the child’s ofunderstanding purposerelevant the of

factor,a Graf,medical visit. See 143N.H. at 304. thatagreeWe this should
it present, determiningbe is relevant to the child’s understanding. How­
ever, 803(4)have thatwe never held this factor must be for the Rulepresent
exception apply.to hold theWe therefore that trial court did not
unsustainably inexercise its discretion that the offinding partfirst the Rule
803(4) wastest satisfied.

The arguesdefendant next that the trial court erred in permitting the
guardian ad litem to during testimony.sit beside E.M. her Specifically,he
argues that “there an basis whichuponwas insufficient to that such anfind
extraordinary accommodation necessary.”was He thatcontends “the

unfairlyaccommodation and toimproperly appealed the emotions of the
jury credibility.”and bolstered E.M.’s

stand,Before the State called E.M. to the the guardian ad litem
requested to sit E.M. testimony.beside herduring guardianThe ad litem

thatindicated her request was “based on what the victim said toha[d]
[her].”

Our case law evidentiaryand rules clear that trialmake the court
enjoys inbroad discretion theregulating proceedings See,it. e.g.,before
Sabinson v. College, 452, 461 (2010);Trustees Dartmouth N.H.160 N.H.of

611(a).R. Ev. also recognizedWe have that legitimatethere is a state
interest in the“reduc[ing] experiencedtrauma child victimsby during the
judicial LaPorte, (1991).process.” 73,State v. 134 N.H. 77 While we have
never addressed specificthe issue of allowing support persons to accom­
pany child witnesses testifying, jurisdictionswhile othernumerous have
permitted See, Menzies, (Conn.such involvement. State v.e.g., 603A.2d 419

Ct.)App. (guardian witness),ad litem sat six-year-old denied,with cert. 608
(Conn. 1992); State, (Ind. 1988) (motherA.2d 690 Baxter v. 522 N.E.2d 362

nine-year-oldheld the hand of her during testimony); Johnson,State v. 528
(Ohio 1986)N.E.2d 567 Ct. App. (eight-year-old on lap);sat aunt’s Com. v.

Pankraz, (Pa. Ct.)554A.2d 974 Super. (four-year-old sat on grandmother’s
denied, (Pa.lap), 1989);appeal Mosby State,563A.2d 887 v. 703 S.W.2d714

(Tex. 1985)App.Ct. (guardian ad litem sat feet eleven-year-­15-20 behind
witness).old Additionally, a federal statute sanctions “Apractice:the child

ortestifying attending judicialat a haveproceeding rightshall the to be
accompanied by an adult to provideattendant emotional support to the



377

3509(i)(2006); (Deering§Cal. Penal Code 868.5§ see also18child.” U.S.C.
(Michie 2004); Laws Ann.Comp.§ Mich.2010); Code 19-3023Supp. Idaho

600.2163a(4)(West 2010).§
allowingsafeguardsextensive beforeurges requireThe us todefendant

adoptwe thearguesa He that shouldto sit with witness.support persona
(N.J. Div.),Ct. cert.T.E., Super. App.686in v. 775 A.2dholding State

(N. 2001), to theguidenine “factorsdenied, identified784A.2d 719 J. which
support personapermit”whether tojudge’s determiningdiscretion intrial

aa forrequirementa factors includewith or assist witness. Theseto sit
accommodation, anneed” for theshowing of “substantialprehminary

alternatives, cautionaryato instruc­proposethefor defendantopportunity
ofadvising jurythe theperson, and an instructionsupportto thetion

Id. atperson’s purpose. 697-98.support

specificto factors thatthe set forthWe decline defendant’s invitation
a The trial courtsin such determination.makinga trial court must consider

the in each case.identifyto relevant factorsapplyare andwell-equipped
make as topositionis in to a determination whetherjudgeThe trial the best

duringa child witness testi­party accompany supporta third should or
rulingnot the trial court’s absent anmony, as such we will disturband

exercise of discretion.unsustainable

case, unsustainablyIn that trial courtsaythis we cannot the
guardianin the ad litem to sit with theallowingits discretionexercised

record,to the child witnessAccordingtestified. thechild witness while she
her on the witness stand.guardian accompanythat therequestedherself

testimonyto to ensure that thejudge close attention the witness’spaidThe
it, and defense counsel’s request,did not influence atguardian’s presence

prosecutorto the witness to look at theprosecutoreven asked the direct
age subjectthe and theguardian. Consideringnot at the witness’sand

tojudge’sof it was within the trial discretiontestimony,matter the well
testimony.duringthe to sit with the child herguardianallow

court haveargues giventhat the trial shouldThe defendant further
the andexplain guardianto the to who wascautionary jurya instruction
anytestimony weightnot the additionaljury givethat the was to witness’s

requestedThe never suchguardian’s presence.a result of the defendantas
However, asjury speculateshould not be left toan instruction at trial. the

Therefore, future,in in theroleperson’s proceedings.to the thesupport
instruction, acautionary sponte,a sua whentrial courts should give

Thetestifying.a instruc­person child witness whilesupport accompanies
jurorsand theidentify person,role of “advisesupporttion should the the

attemptis to to the child atsupport placethe ofpurpose personthat the
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ease thattestifying presence support personwhile and the of the should not
T.E.,of ofcredibility testimony.”affect their assessment the the child’s 775

case, however,A.2d 698. no was inrequestedat Because instruction this we
saycannot that the failure to such angive instruction was error. StateCf.

(defendantSimonds, 203, (1991)v. 135 N.H. 207 not ofcomplaincould error
on whenappeal request limiting objecthe failed to instruction or to its

trial); (2009) (defendantHebert, 306,atabsence State v. 158 N.H. 315 must
object to trial court’s failure to give limiting preserveinstruction to issue

review).appellatefor

Affirmed.

DaliANIS, C.J., CONBOY, JJ.,and HICKS and concurred.
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