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Moscone, two classdefendant, convicted ofDalianis, John wasC.J. The
by law.prohibitedin a mannerservicesusing computerB counts offelony

2008).(amended he that the(2007) arguesappeal,OnRSA 649-B:4See
(1)J.) jury wrongthethe onby: instructingerred(Groff,Superior Court

him; (3)(2)state; againstindictmentsdismiss thefailing tomental
unlawfully ar-after he wasidentityhis obtainedevidence ofadmitting

identityofrested; (4) evidencepresentedthe sufficientfinding that State
(5) of internetadmitting transcripttheto the andgo jury;for the case to

2007).in 570-A:2 We(Supp.of RSAchat room conversations violation
reverse and remand.

30,2008, JuneApril throughfollowingthe facts. FromThe record reveals
Department posedPolice11, 2008, Niven of the HudsonDetective Michael

room the screenusingin a Yahoo!internet chatfourteen-year-old girlas a
defendant, the screen nameusingThename “jordanh_94.”

30, 2008,oninitially Aprilcontacted“pool_playa03867,” “jordanh_94”
that wasthrough message. learning “jordanh_94”a instant Afterprivate

old, in an online conversation withyears engagedfourteen the defendant
conversation, thein nature. theDuringthat was sexual“jordanh_94”

old sent her aforty-nine yearshe was and“jordanh_94”defendant told
himself.picture of

throughto communicateThe and continued“jordanh_94”defendant
continuedthe several The conversationsmessagesinstant over next weeks.

suggestingin with the defendant that “jordanh_94”to be sexual nature
meet the for sex atagreedmeet him for sex. to defendant“Jordanh_94”

11, 2008,on at Merrill Park in Hudson. The1:00 Juneapproximately p.m.
he a truck.drivingtold that would be black“jordanh_94”defendant

11,p.m. SergeantAt 12:30 on June Niven and Charlesapproximately
policein an unmarked car on Fulton Street near MerrillDyac parkedwere

slowlyaPark. 1:00 the officers saw silver sedan drivep.m.,Just before
feet the itfiftydown Fulton Street. The car was about from officers when

Thethe and for a of minutes. car then madepulled stopped coupleoff road
U-turn,and the the car made the thea U-turn started to leave area. As

pictureThe driver matched theofficers were able to see the driver’s face.
driver,car,to The officers the arrested the andstoppedsent “jordanh_94.”

license,his which him as John Moscone from Rochester.obtained identified
that be fromsuspected “pool_playa03867” mightThe officers had

Rochester, part, priorin of a on-line conversation betweenbecause
25, 2006, aAugust posedand Niven.” On Niven as“pool_playa03867

“amberl4nh,” in an on-line chatengagedand withfourteen-year-old girl,
nature,inThe was sexual withconversation“pool_playa03867.”

for ride on histhey motorcyclethat meet arequesting“pool_playa03867”
conversation, toldDuring “pool_playa03867”in acts. thisand sexualengage
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he from Rochester. “Pool_playa03867”“amberMnh” that was and
about at inmeeting following“amberMnh” talked Merrill Park Hudson the

sex,for no ever tookmeeting place.week but
649-BM,defendant was with counts ofcharged violatingThe two RSA

1(a) by “knowinglyutilizing] computera on-line knownInternet service as
solicit,seduce,to to orattempt personsYahoo lure entice” screenwith

“amberMnh,” whomnames and John Moscone to“[j]ordanh_94” believed
16, engagebe “under the of to inage penetration.”sexual

first that inargues instructingThe defendant the trial court erred the
jury to the state requiredas mental for conviction.To convict the defendant

649-B:4, 1(a),under RSA the State had to thatprove “knowinglyhe
seduce, solicit,a . to . . .computer attemptutilize[d] on-line service . . to

lure, entice, child or person byor a another believed the person to be a
child, to . . . [a]nycommit offense under RSA to632-A relative sexual
assault and related The arguesoffenses.” defendant that hebecause is

seduce, solicit,withcharged attempting entice,to lure or attemptthe
statute, (2007),RSA statute,629:1 Under theapplies. attempt person“[a]

if,guiltyis of an toattempt commit a crime with a purpose that a crime be
committed, which,he or anythingdoes omits to do under the circumstances

be,as he tobelieves them is an act or constitutingomission a substantial
629:1,1step added).toward the thecommission of crime.” RSA (emphasis

Accordingly, the defendant submits that the trial court was torequired give
an attempt jury instruction that included the mental state of “purposely”
and the affirmative defense of renunciation. The thatState asserts the

mental “knowingly”correct state is and that we should “attempt”construe
in generic ofthe sense the word.

ofinterpretation law,The a statute is questiona of which we review de
Kousounadis, 413, (2009).Statenovo. v. 159 N.H. 423 In matters of

statutory areinterpretation, we the final arbiter of the intent of the
legislature as inexpressed the words of a statute considered as a whole.

Thiel, (2010).462, 465State v. 160 N.H. We first look to the oflanguage the
itself, ifand, possible,statute construe that language according plainto its

ordinaryand meaning. legislativeId. interpretWe intent from the statute
as written and not legislature mightwill consider what the have said or add

thatlanguage legislature Furthermore,the not todid see fit include. Id. we
a ininterpret statutorystatute the ofcontext the overall scheme not inand

Finally,isolation. Id. we provisionsconstrue of the Criminal Code accord­
ing to the fair of toimport promote Id.;their terms and seejustice. RSA

(2007).625:3
649-B:4, 1(a),The defendant contends that inRSA as charged his

indictments, “[wjhiletworequires proof arguesof mental states. He that it
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elements,the materialwith to some ofknowingly respectto actenoughis
against a child.”crime be committedhave that thepurposemust the[he]

disagree.We

kind culpabilitythe ofdefining prescribesthe an offenselaw‘When
thecommission, distinguishing amongits withoutthat is sufficient for

all materialthereof, to theculpability applysuch shallmaterial elements
(2007).elements, RSA 626:2contrary plainly appears.”unless purposea

(1)649-B:4,1(a), of material elements:charged, comprisedas is fourRSA
service, internetcomputera on-linemust have utilizedthe defendant

(2) seduce, solicit, lure,board; orservice, in an toattemptor local bulletin
(4)child;(3) toentice; by personthe be apersona child or another believed

all four“knowingly” appliesThe of topenetration.for mental statesexual
626:2,1; RSAappears. See RSAcontrary purpose plainlyunless aelements

1(a).649-B:4,

Thiel,649-B:4,1(a). 160 N.H.the of RSA Seebegin languageWe with
the referenceattemptat The not statute norincorporate465. statute does

Further, in criminal“attempt,”of use of the word aattempt.its definition
629:1,statute, automatically that RSA I. Seeapplydoes not mandate we

(2008)(State 229,N.H. N.H. 231-32Laporte),State v. 157Petition of of
in thanof criminal statute ratherplain meaning “solicitation”(applying

solicitation”); Mendez,v.“criminal see also State 785statutory definition of
(N.J. 2001) (“[T]he945, Ct. Div. use of the wordSuper. App.A.2d 951

necessarilyin the of does notdefinition a substantive offense‘attempts’
attempt, includingto the law of thelegislative importa intentreflect

offense.”), aff'd, A.2drequirement, into that 814culpability‘purposeful’
2002).(N.J.1043

in“attempt”held the of the wordexpresslyhave never that inclusionWe
125Kilgus,a statute. In State v.implicates attemptcriminal statute the

739, (1984), tampering743 the defendant was convicted of witnessN.H.
1(a) states,641:5, (2007), “A is of apursuant person guiltyto RSA which

an ... orfelony proceedingB if . . that official[b]elievingclass .
instituted, orattemptshe to inducependingis or about to beinvestigation

[t]estify falselycause to . . or inform ...” Wepersonotherwise a .
concluded, reapropertrial court used the mensanalysis,without that the

to act whenjury purposelyit the that “the defendant hadwhen instructed
Kilgus,the information.”policeto to falseattempted get person] givehe [a

staterequiredat 743. have a mentalKilgus, purposeful125 N.H. weSince
514,DiNapoli,State v. 149 N.H.tamperingfor witness convictions. See

(1986).Brewer, 799, However,(2003); we havev. 127 N.H. 800516-17 State
statute, its elementattempt necessaryorexplicitly incorporatednever the

of thestep”a the commission crime.takingof “substantial toward
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Further, the of 649-B:4 notpurpose byRSA would be met construing
attemptthe statute to theincorporate statute. RSA 649-B:4was enacted as

part of the and“Computer Pornography ExploitationChild Prevention Act
1, 5 (2009).of State v.Jennings,1998.” 159N.H. The the Actpurpose of was

to penalties“establish for child pornography, exploitation, and abuse
offenses committed andby computermeans of . . . to prevent computer

and childpornography exploitation.” (quotation,Id. andbrackets citation
omitted). inAs we Jennings, legislative historynoted the “acknowledges
the technology presented by computer, possibilitiesnew the the expanse of

internet,presented by the and the need for andnew broader statutes to
inassist law enforcement the ofprotection children from the oftypes

dangers presented by the same.” Id. Giventhat the purpose of RSA 649-B:4
policeis to in protectaid their to childrenattempt from these oftypes

online crimes and incorporating attempt onlythe statute would make their
job difficult it requiremore because would heightenedthe mental state of

629:1,1,“purposely,” see RSA we conclude that the readingdefendant’s of
the contrarystatute would be to the legislative purpose.

Finally, we consider the instatute the context of the statutoryoverall
Thiel,scheme. See 160 N.H. at 465. attempted“Since an crime is by

definition a crime completed,not the couldState not plead, factually
andidentify, prove the theelements of intended offense if itas had been

Munoz, 143, 147(2008) omitted).carried out.” State v. 157 N.H. (quotation
In crime,ancharging attempt the attempt pairedstatute is generally with

statute,another criminal burglary,such as because the hasdefendant failed
See,to complete 145, 147;the underlying crime. id. ate.g., State v.

(2000).Glanville, 631,145 Here,N.H. 631 crime proscribed bythe the
legislature seduce, solicit,is an lure,toattempt or entice a person believed

age Thus,to be a child under ofthe sixteen. the crime is complete when the
defendant uses the internet in effort child,an to solicit a or a person

child,believed to be a to engage activity.in sexual It is the conduct of
orattempting totrying legislatureseduce or solicit that the is prohibiting.

Because the crime in this case completewas thewhen defendant attempted
solicit,or tried to it cannot be an attempted crime under 629:1.RSA

recognize theWe that federal courts theapply criminal definition of
attempt statute, 2422(b)to the coercion and §enticement 18 U.S.C.A.

2010), states,which(Supp.

Whoever, anythe mailusing facilityor or means of interstate or
commerce,foreign induces, entices,. . . knowingly persuades, or
anycoerces notindividual who has attained the ofage years,18 to
inengage prostitution anyor activity personsexual for which any
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so,offense, to do shallattemptsorcan be with a criminalcharged
oryearsnot less than 10imprisonedthis andfined under titlebe

life.for

1(a).649-B:4, TheRSAis, however, distinguishable fromThis statute
andthe defendantnot conduct betweenprohibitstatute doesfederal

Comparebe a RSAto child.”person by [defendant]believed the“another
2422(b). law,Thus, the1(a) § federal649-B:4, underwith 18 U.S.C.A.

prohibiteda in theengagesdefendantappliedstatute is wheneverattempt
but whoage eighteen,he to be under the ofwith a believesactivity person

Thomas,See, v.e.g., United Statesactually an undercover officer.policeis
2005)(10th (defendant with1235, charged attempt1245 Cir.410 F.3d

a minor as his online chats wereactuallyhe not have enticedbecause could
officer). statute, notour the crime ispolice Unlike underwith undercover

2422(b) tries§ the defendant to enticeunder 18 U.S.C.A. whencompleted
activity. theto in a sexual Givenpolice engagean undercover officer

649-B:4, 1(a), arefederal statute and RSA wedissimilarities between the
of attemptthe courts’ the statute.by applicationnot federalpersuaded

649~B:4,1(a)Therefore, in“attempt”we that the word RSAconclude
statute, 629:1,1,the or the mental stateattemptnot RSAincorporatedoes

toof all of theAccordingly, knowingly appliesthe mental statepurposely.of
649-B:4,1(a) attemptthe is not amaterial elements of RSA because word

626:2,1.in the RSA“contrary purpose plainly appear[ing]” statute.

unconstitutionallyarguesThe next that RSA 649-B:4 isdefendant
issues onGenerally,and overbroad. we will not consider raisedvague

Panarello,in the See v. 157presentedthat not trial court. Stateappeal were
(2008).204, reflect,us does the207 The record before not andN.H.

to,pointed anyhas not evidence that these constitutionaldefendant
Itraised the trial court. is the burden of thearguments were before

toto this court a record sufficient decide theappealing party provide with
theto demonstrate that raised thoseappeal appellantissues raised on and

Thiel, 464. thethe trial court. 160 N.H. at Because defendantissues before
burden, arguments.tohas failed to meet his we decline address these

dismissingalso that the trial court erred in thearguesThe defendant
failing “a state relative toallege purposefulindictments for to mental

” I, 15 ofrightshis under Part Article the New‘attempt,’ which violated
to bringthe that he aHampshire attemptsConstitution. To extent

Constitution, this issue has notchallengeconstitutional under our State
Panarello, To that raises157 N.H. at 207. the extent hepreserved.been See

649-B:4,1(a) athat RSAstatutory interpretation arguing requiresa issue
state,mental this has been addressed above.purposeful
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Next, arguesthe that the trial court erred by admittingdefendant
trial,identityof at courtevidence his trial. Before the trial determined that

illegally and that fruits of thatany subsequentthe defendant was arrested
trial,must be At Niven thesuppressed. througharrest identified defendant

objectedDefensehis driver’s license. counsel to the identification because
so,his Inonly illegal doingthe license was obtained after arrest. defense

arrested,appeared to that a isperson illegallycounsel assert whenever the
cannot to who arrested. thatpolice testify as was The State submits INS v.

1032, (1984),U.S. 1039Lopez-Mendoza, precludes identity468 the of a
suppresseddefendant from as a fruitbeing of an unlawful arrest.

In Lopez-Mendoza, the United CourtSupremeStates reviewed two civil
deportation proceedings that followed unlawful arrests. Lopez-Mendoza,

case,at In first respondent argued468 U.S. 1034. the Lopez-Mendoza that
immigrationthe court did not personal jurisdictionhave over him because

1035,his arrest was unlawful. See id. at 1040. The Court thatheld the
immigration jurisdictioncourt retained over the defendant because “the
mere fact of an arrestillegal bearinghas no on a subsequent deportation

omitted).proceeding.” (quotationId. at and1040 brackets In this context
“the ‘body’ identitythe Court noted that or of respondenta defendant or a

in a criminal or civil is never anproceeding suppressible illegalas a fruit of
arrest, arrest, search,even if it is conceded that an unlawful interroga-or

case,tion occurred.” Id. at 1039-40. In respondentthe second Sandoval-
argued incriminatingSanchez that his statements were the fruit of an

illegal 1037,arrest and be suppressed.should Id. at 1040. The Court
exclusionary non-criminal,considered whether the rule toextended civil

1040-41,deportation proceedings, id. at and concluded apply.that it did not
Id. at 1050.

Reading Supremethe Court’s deportationresolution of these two
proceedings together leads us to conclude that the Court’s thatstatement

identitythe of a suppressibledefendant is never as the fruit an illegalof
jurisdiction.solelyarrest is limited to See Olivares-Rangel,United States v.

1104, 1112(10th 2006). statement,458 F.3d Cir. If the which was mentioned
in Lopez-Mendoza’s jurisdictionalconnection with challenge, appliedalso
to Sandoval-Sanchez’s evidentiary challenge, there would have been no

disposeneed for the Court to of Sandoval-Sanchez’s case Asseparately. the
noted,Tenth aptly ‘identity’Circuit “the inlanguage Lopez-Mendoza refers

jurisdictiononly to over a defendant and not apply evidentiarydoes to
issues to the ofpertaining admissibility evidence obtained as a result of an
illegal challenged Id.;arrest and in proceeding.”a criminal see also State v.

(“An663, (1980)Greene, arrest, more,120 N.H. 664 illegal without is
subsequentneither a bar to norprosecution a defense to a conviction.valid
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unless evidence isor not is immateriallegalthe arrest wasWhether
omitted)).(citationof detention.”allegedly illegalas the result theobtained

andofThus, interpretation Lopez-Mendozadisagreewe with the State’s
jurisdictions interpret Lopez-­of thatmajoritythepersuaded byare

Farias-Gonzalez, F.3dv. 556narrowly. United StatesMendoza more See
(2009);(11th Cir.); denied, 74 v.1181, 1185-86 Ct. United Statescert. 130S.

(4th 2007); Olivares-Rangel, F.3dOscar-Torres, 224, Cir. 458507 F.3d 230
(8thGuevara-Martinez, 751,262 754 Cir.1112; v. F.3dStatesat United

2001).

shouldidentityevidence of the defendant’sWe next consider whether
Thefruit of his unlawful arrest. defendantas thesuppressedhave been

him his driver’s licensetestimony identifying throughtoobjects Niven’s
illegallyhis was after he was arrested. “Evidencelicense obtainedbecause

I, 19 isin of a under Part Articlerightsobtained violation defendant’s
Cruz,exclusionarythe rule.” State v. De La 158 N.H.inadmissible under

(2009).564, thechallenge566 The not the trial court’s order onState does
anynor to ruleexception exclusionarymotion to that thesuppress argue

license,Therefore,in the which wasapplies this case. defendant’s driver’s
arrested, necessarilyIthe was must be excluded.illegallyobtained after

about the driver’s license must also be excluded.any testimonyfollowsthat
theadmitting testimonytrial court in of defendant’sBecause the erred

license, the doesidentity the seized driver’s and Stateupon illegallybased
error,a remand. notearguenot that this was harmless we reverse and We

court,may theyin if are to doidentifythat the officers the defendant able
so, illegaltheir the arrest.uponbased observations before

The trial court in hisdenyingdefendant next asserts that the erred
for insufficient evidence of hisuponmotion a directed verdict based

onlyat the scene is theidentity. arguesHe that identification“[t]he
it no of theidentity”evidence of and without “there is evidence [defen­

in theargument reviewingThe defendant’s assumes thatidentity.”dant's
evidence,sufficiency will evidence of his identificationdisregardof the we

Langill, 161 N.H.assumptionat the scene. This is mistaken. See State v.
(2010) (in claim, evidence,all218, we considerreviewing sufficiency228

admitted).including erroneously argu­Because the defendant’sevidence
rejectan it.upon premise,ment is based erroneous we

theargues that the ofpublishing transcriptThe defendant next
570-A:2,jury prohibits wiretappingthe RSA whichinternet chat to violated

the of telecommu­prohibits interceptionand RSA 570-A:2eavesdropping.
however, acommunications; the of communi­interceptionnications or oral

“the of allinterceptedif it was with consentcation shall not be unlawful
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570-A:2,1; Lott,parties to the communication.” RSA see 152State v. N.H.
436, (2005). exception that,438 We addressed the consent in andLott held

technology,due to the nature of instant messaging the defendant consented
recordingto of message policethe his instant communications awith officer

posing fourteen-year-old girl. Lott,as a 152 N.H. at We439-40. concluded
that because the defendant consented recording,to the the State could

here,admit the intorecording Similarly,evidence at trial. Id. at 442. the
inengageddefendant online instant messaging and knew that the mes-

sages capable beingwere of recorded. The fact that the defendant told
to “delete archives” their“jordanh_94” [her] after online conversation does

not his consent implicitvitiate because his consent is in use ofhis instant
atmessaging technology. See id. 440-41. Accordingly, the trial court did not

violate 570-A:2 whenRSA it admitted and thepublished transcripts to the
jury-

Reversed and remanded.

Duggan, Conboy, JJ.,Hicks and concurred.
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