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itself,in opinion 627:4,11(d)the was simply that “RSA justifydoes not the
deadlyuse of force anagainst assailant when the assailant is a cohabitant

of the home.” Id. at 572. At inissue Warren was the use of deadly force
against an assailant using only “unlawfulforce” in the defendant’s dwelling.
Id. at 568.We concluded “that a notperson is entitled to use deadly force
to arepel non-deadly attack in the person’s home where the assailant is a

Thus,cohabitant.” Id. at 571. the legislature’s failure to “vitiate” the holding
of Warren at most supports the conclusion that legislaturethe agrees that
deadly mayforce not repelbe used to a non-deadly attack aby cohabitant
in person’sthe dwelling. This tells us nothing legislature’sabout the view
on the presented case,issue by this which involves the use of deadly force
to arepel deadly attack.

Finally, I note that it is “the province legislatureof the to enact laws
Rix, (2003)crimes.”defining 131, 134 omitted).State v. 150N.H. (quotation

legislatureThe has determined that conduct or“[n]o omission constitutes
an offense itunless is a crime or violation under Criminal or[the Code]

(2007)under added).another statute.” RSA 625:6 (emphasis When self-­
defense or defense of others is justification,raised as a it abecomes
material (2007).element of the charged 625:11,offense. RSA IV By
creating a necessity requirement that statute,does not inappear the the
majority has taken conduct that would not constitute an offense under the

written,Criminal Code as and made it criminal. mayWhile it necessarybe
for this court to construe Criminal Code provisions tocontrary plaintheir
meaning when the literal language of the result,statute leads to an absurd

Warren,see 568,147 atN.H. the majority admits that interpreting the
instatute this case in accordance with plainits language is “reasonable.”

Accordingly, I would hold that the trial court erred in its instructions to the
jury regarding the amount of force the defendant was permitted to use in
defense of self or others.
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DALIANIS, D.,C.J. The petitioner, Nilesh anappeals order of the
J.)Cheshire County (Weeks,Probate Court denying his motion to termi-

nate the guardianship over the person Reena,of his minor daughter, which
had previously been awarded to respondent,the the petitioner’s step-
mother, Hasu D. We vacate and remand.

I. Background

The following facts are taken from 2002,the record. In March the
petitioner wife, D.,and his Meeta petitioned the court to grant guardian-

overship twenty-month-oldtheir then daughter to the petitioner’s father
and the respondent. The petitioner and his wife sought the guardianship
because they were to Indiagoing to start a tile business and to visit with the
wife’s family. grantedThe court a temporary inguardianship March 2002
and held a hearing permanenton a inguardianship 2002.May Following
the hearing, the court appointed respondent husband,the and her the

father,petitioner’s to be Reena’s guardians.
2008,In died,petitioner’sthe father respondentand the appointedwas

2003,as Reena’s Inguardian. Julysole petitionerthe and his wife filed a
motion to terminate the thatguardianship, asserting it was no longer
necessary because its purpose 2003,had been fulfilled. In December the
parties and their counsel entered a temporaryinto stipulation, which
provided, among other that athings, final onhearing the motion to
terminate would be held two petitionermonths after the submitted an

meantime,assessment of his alcohol use. In the the guardianship would
continue.
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2004, the motion to terminatemoved to dismissrespondentIn theJune
failed to submit an alcohol usethe hadpetitionerthe becauseguardianship

The trial court deniedstipulation.therequired by parties’assessment as
to its futureprejudicethe withoutguardianshipthe motion to terminate

renewal.
until 2007.Augustnot renew their motionand his wife didpetitionerThe

motion inevidentiary hearing Septemberan on theThe trial court held
2009, submitted theday hearing, petitioneron the first of the theand

that the petitionerThe trial court ruledrequired alcohol use assessment.
of the evidenceby preponderancehad the to show aand his wife burden

care andparental supervisionor ofsupplementation“that substitution
daughter’s]to for essentiallonger necessary provide [theirno[was]

terminating guardianshipand that the wouldphysical safetyand needs”
“adversely daughter’s] psychological well-being.”not affect RSA[their

(2004).463:15, court decided that the and hisUltimately, petitionerV the
burden, and this followed.appealwife failed to meet this

II. Analysis

reviewing probate byOur standard for court decisions is set forth
(2007). findings judgestatute. 567-A:4 “The of fact of the ofSee RSA

final so erroneous that suchprobate they plainly findingsare unless are
reasonably “Consequently,could not be made.” Id. we will not disturb the

itprobate unsupported by plainlycourt’s decree unless is the evidence or
775,a In re 157N.H.Guardianship of Domey,erroneous as matter of law.”

omitted).(2008) (quotation778

A. 2002Validity Guardianshipof

itarguesThe first that the trial court erred when failed topetitioner
knowingly,terminate the because he and his wife did notguardianship

and consent to it in 2002. Evenintelligently voluntarily assuming, argu­
endo, true, anythat this is we conclude that the waivedpetitioner challenge

validity guardianshipto the of the 2002 when he entered into the 2003
thatstipulation continuing petitionerit. The makes no claim the December

stipulation2003 was invalid.

GuardianshipB. Burden in to TerminateProceedingof Proof

trial his andpetitionerThe next asserts that the court violated state
CONST, I, 2;art.rights, pt.federal constitutional see N.H. U.S. Const.

XIV, 463:15, himwhen it to and his wifeinterpreted requireamend. RSA V
guardian-of in the to terminate theproof proceedingto bear the burden

I, 2that to Part Article of the State Constitutionship. pursuantHe asserts
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Clause,and the Federal Due respondentProcess the should have had the
byburden of clear andproving convincing guardianshipevidence that the

necessary providewas to for physical safetyReena’s essential and needs
463:15,and to harmprevent significant psychological to her. See RSA V.We

Constitution,first address the claimpetitioner’s under the State State v.
Ball, 226, 231(1983),124 N.H. citing opinions only,federal for id.guidance
at 232-33.

based,petitioner’s argument Granville,The is v.primarily, upon Troxel
(2000). Troxel,530 U.S. 57 In a plurality of the Court invalidated as

broad” a“breathtakingly Washington statute that aallowed court to
interfere with a decision a fitby parentcustodial concerning visitation with
any third basedparty solely upon judge’sthe view of the child’s best

Troxel,interests. 530 atU.S. 67. The Troxel thatplurality explained
because a presumption“there is that fit act inparents the best interests of

children,”their the trial court erred it givewhen failed to “special weight”
parent’sto the interests,determination of the children’s best and when it

presumed that visitation with the was ingrandparents the children’s best
placedinterests and the uponburden the fit custodial parent disproveto

68,this. Id. at 69.The trial presumptioncourt’s that grandparent visitation
was in the children’s best “directlyinterests contravened the traditional
presumption that a fit act inparent will the best interest of orhis her child.”

atId. 69.
Troxel,Relying upon the petitioner argues justthat as the trial incourt

byTroxel erred requiring parentthe to thatprove grandparent visitation
interests,was not in the children’s best so too did the trial court in this case

err by requiring petitionerthe and his wife to thatprove the guardianship
was no longer necessary to provide daughter’sfor their physicalessential

safetyand needs and that its termination adverselywould not affect her
psychological 463:15,well-being. See RSA By placingY. the burden upon

petitioner wife, court,the asserts,and his the trial he “contravened the
traditional presumption that a fit inparent will act the best interest of his

Troxel,or her child.” 530 U.S. at 69.

We have adopted the Troxel plurality’s ruling that “fit parents are
presumed to act in the best interest of their children.” In the Matter ofHuff

(2009)414,& Huff, omitted);158 N.H. 419 (quotation see In the Matter of
(2003).Nelson Horsley, 545, 547& 149 N.H. I,We explainedhave that Part

2Article of the State Constitution aprotects parent’s fundamental liberty
interest in raising and forcaring her children. In the Matter &of Huff
Huff, fit,158 N.H. at 420. that parentProvided a is “there will normally be
no injectreason for the State to itself into the private familyrealm of the
to questionfurther the of thatability parent to make the best decisions
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that children.” In the Matter Nelsonconcerning rearing parent’sthe of of
omitted); Troxel,see 530 U.S. atHorsley, (quotation149 N.H. at 547&

Thus, mayin and serious of cases” a“[o]nly the most unusual68-69.
inabrogated“be favor of an unrelatedparent’s parental rightsfundamental

Horsley,In the Matter Nelson & 149 N.H. at 548.Absentperson.”third of
circumstances, “[pjarentsand serious” have a naturalsuch “unusual

care, custody, manage-to the exclusive andcompanionship,entitlement
Id.ment of their children.”

also ruled that fit are those who have not beenparentsWe have
(2008)O., 781,unfit. andadjudicated (biologicalIn re Alexis 157 N.H. 789

fit . . . untiladoptive parents “presumed parents theyare to be are found
to unfit in an or a termination ofabuse/neglect proceeding parentalbe

omitted)). Thus, case,inrights proceeding” (quotation petitioner,this the
unfit in an ofabuse/neglectbecause he has not been found or termination

a fitparental rights proceeding, presumptively parent.is See id.
case,not inpreviouslyWe have addressed the issues this which are

biologicalwhether a fit is entitled to the in aparent presumptionTroxel
consent, and, so,byto terminate a established ifproceeding guardianship

what burden of shouldproof apply.
inpresumptionWe first examine whether the Troxel aapplies proceeding

to a guardianship byterminate established consent. Most courts that have
D.I.S.,examined the issue since itTroxel have held that does. See In re 249

(Colo.2011)775, 783, cases);P.3d 784 In re(citing Guardianship Davidof
(Me.C., 684, 686 2010); 238,10A.3d Guardianship of D.J.,In re 682N.W.2d

(Neb. 2004); (N.D.Barros, 402,Guardianship246 In re 701 N.W.2d 407of
(Vt.2005); 1102, 1108 SRB-M,2002);Boisvert v.Harrington, 796A.2d In re

2009).1115, 1119-20(Wyo.201 P.3d These courts that a of aparentreason
and,in a guardianship bychild established consent is fitpresumptively

thus, the decision toparent’s guardianshipterminate the is entitled to due
D.I.S.,Inregard. See re 249 P.3d at 784.

jurisdictionsA ofminority disagree, holding parentthat a who volun­
care,tarily therelinquishes custody by consentingand control of his child

to a alsoguardianship relinquishes presump­his entitlement to the Troxel
instance, 896,894,tion. For in In re Guardianship of L.V., Rptr.38 Cal. 3d

(Ct. 2006),App.902 the court ruled that “Troxel and its progenyCalifornia
no to aapplication” involving byhave case a establishedguardianship

they judicialconsent “because dealt with interference in day-to-daythe
fit,child of a thatrearing parent.” explaineddecisions custodial The court

right parent’sthe fundamental to derives from a connec­parent biological
inacting parent.” Guardianshiption to the child “and from the role of In re

omitted).L.V., Thus,Rptr. (emphasis38 Cal. 3d at 903 the courtof
reasoned, when parents relinquished day-to-day parentalhave their rela-
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tionship, “they were not toentitled the constitutional protection afforded to
parents 904; D.I.S.,who are in thatacting role.” Id. at see In re 249 P.3d at

(fit(Martinez, J.,788 dissenting) parents entitled to Troxel presumption
“are parents,custodial with intact parental rights, actively raising their
children”); (Miss. 2000)Martin, 264,see also v.Grant 757 So. 2d 266
(“Because stability in the lives of children is of such great importance .. .
a natural whoparent voluntarily relinquishes child,of acustody minor
through a court of competent jurisdiction, has forfeited the toright” the

thatpresumption it is in the best interests of the child to remain with the
parent.).

align courts,We ourselves majoritywith the of which have held that
a parent does not relinquish his fundamental liberty interest in raising his

bychild consenting and, thus,to a guardianship, is entitled to the Troxel
presumption in a toproceeding terminate the aguardianship. Such
conclusion best comports with Troxel and its New Hampshire progeny. In
New Hampshire, all parents who have not adjudicatedbeen unfit in an

orabuse/neglect termination of parental rights proceeding presump­are
tively fit. See In the Matter & Huff, 158 N.H. at 419. This principleof Huff
applies equally to custodial and noncustodial parents. See id. at 420
(incarcerated parent presumed fit because he nothad been declared unfit
in judicial proceeding). parentThe of a in achild guardianship established
by consent is no less fit merely because he is not exercising his custodial
rights.

Recognizing the Troxel inpresumption a proceeding to terminate a
guardianship established by consent not only satisfies constitutional con­
cerns, but serves important policy interests. As the Colorado Supreme
Court has explained:

An important characteristic of a guardianship by parental
parentsconsent is that have exercised their rightfundamental to

place their inchild the custody of another . . . [to] thefurther[]
child’sbest interests. Failure to accord fit parents a presumption
in favor of their decision to terminate a guardianship established
by parental consent penalizewould their initial decision to estab-
lish the andguardianship parentsdeter from invoking guard-the
ianship laws as a means to care for the child theywhile address
significant problems that impaircould the parent-child relation-

orship the child’s development.

(citationD.I.S.,In re 249 P.3d at omitted);783 see In re Guardianship of
D.J., 682 N.W.2d at 246.
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to the Troxelfit are entitledparentsconcluded thatHaving
bya establishedguardianshipto terminatetheywhen seekpresumption

Most courts holdproof.burden ofconsent, applicableturn to thewe now
of is on theproofthe burdenpresumption,Troxelof thethat because

D.I.S.,See, In ree.g.,the guardianship.ofopposing terminationguardian
246;D.J., at In re784-86; 682 N.W.2dGuardianshipIn re249 P.3d at of

of in aproofthe burdenSRB-M, guardianat 1121. The bears201 P.3d
fit decisionparent’stheguardianshipthe becauseto terminateproceeding

isweight,” and“specialmust be accordedguardianshiptheto terminate
69;Troxel, at see Ininterests. 530 U.S.in the child’sto bepresumed best

D.I.S., 249 P.3d at 783-84.re

in context of RSAand conclude that thewith these courtsagreeWe
state and463:15, comportsconstrue it so that it withobligationand our toV

161of Rupa Rupa,In the Matter &requirements, seefederal constitutional
(2010), terminating guardianshipthe311, opposingthe guardianN.H. 317

ofsupplementation“that substitution orprovingthe burden ofbears
for the“necessary provideis to essentialsupervision”care andparental

terminating guard­that theneeds of the minor” andphysical safetyand
psychological well-being.”the minor’s RSAianship “adverselywill affect

(2011)P., 199,463:15, 205V; Guardianship Nicholas 162 N.H.see In re of
parental rightsofguardianshipclaim that is termination(rejecting defacto

only give parent’sthat trial court decisionholding requiresand that Troxel
validity).presumption of

a of theguardian preponderanceturn the must meetWe next to whether
evidentiary Comparea and standard.convincingevidence standard or clear

evidence), In reD.I.S., at of the(preponderanceIn re 249 P.3d 786
C., (same), Guardianship10A.3d at 686 and In reGuardianship Davidof

D.J.,Barros, (same), Guardianshipat 408-09 with In re701 N.W.2d ofof
(clear evidence), Daniels,and Boddie v.convincingat 246 and682 N.W.2d

(Ga. 2010) (same).172, 175702 S.E.2d

a standard ofapplied convincing proofclear andpreviouslyWe have
custodyand over of a minor. Fordisputes parents nonparentsin between

204-05,instance, P., N.H. at we heldGuardianshipin In re Nicholas 162of
theguardianshipfor overgranting petitionthat the child’s half-brother’s

with Troxel becausebiological comportedof the child’s motheropposition
evidence, that theconvincingclear andrequired prove, byhe had been to

of parentalorrequired supplementationchild’sbest interests “substitution
andphysicalto for the child’s “essentialsupervision” providecare and

harm” to thesignificant psychologicaltosafety prevent “specific,needs” or
(2004).463:8, convincingthat the clear andexplainedIII Wechild. RSA

give parent’strial court to the decisionobligatedstandard theevidentiary
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In rewhich, held, requires.all that Troxelwe isvalidity,ofa presumption
P., at 205.162 N.H.NicholasGuardianship of

(2005),J.M., 82, 99, 109-10153 N.H.&in In the MatterSimilarly, of R.A.
that, statutory provisionof apurposesfor theof the court ruledmajoritya

if theorstepparent grandparentto acustodya court to awardthat allowed
interests, required thethe Constitutionin the child’s best Stateaward was

and convinc­byto clearseeking custody provegrandparentorstepparent
custody.should obtaingrandparentthat the orstepparentevidenceing

decisions, that the clear andwe now holdpriorIn with ourkeeping
of in aguardian’s proofto the burdenproof appliesstandard ofconvincing

Becauseby consent.guardianshipterminate a establishedtoproceeding
case,in we vacateproofof thiscourt the incorrect burdenappliedthe trial

opinion.thisconsistent withproceedingsand remand for furtherits order
Constitution, we needunder the Statepetitioner prevailedthe hasBecause

Ball, 124Seeunder the Federal Constitution.argumentsnot decide his
decision, also need not address theIn of our welightN.H. at 237.

arguments.remainingpetitioner’s

and remanded.Vacated

ConboyHicks, Lynn, JJ.,Duggan, and concurred.
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