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—tion further evidence that the did not thelegislature intend consultation
legal bodywith counsel exclusion of 91-A:2 to a topublicRSA allow close

a meeting whenever its discussion turns to received fromadvice its
attorney physically presentwho is neither norpresent telephonically and is

to inparticipatetherefore unable the discussion.

Ill

plaintiffsIn their cross-appeal, argue theythe that are entitled
91-A:8,1 2010).attorney’sto fees under (Supp. provisionRSA That allows

attorney’scourts to personaward fees to a who has refusedbeen access to
a public proceeding reasonablyafter ifrequesting such access the lawsuit

necessarywas in order to proceeding open publicmake the to the and the
agency knew or should have that itsknown conduct violated the Right-to-­

91-A:8,Know Law. I. plaintiffsRSA The contend thethat Board should
have “aknown as matter of common privatesense” that their session

court,violated agree however,RSA 91-A:2. We with the superior that
attorney’s fees are not decision,warranted here. As is evident thisfrom we

occasion,have today,had no before to answer particular questionthe
presented by the Board’s actions: whether a public body’s closed session to
discuss the written advice of counsel who is fitsabsent within the

legal 91-A:2,1(b).“consultation with counsel” exclusion of Goode,RSA See
145 N.H. at (concluding455 that defendant neither knew nor should have
known that due,its conduct violated chapter part,RSA 91-A in to the state

law).of that,case cannot say lackingWe guidance from this court on the
it,narrow issue before the Board should have thatknown its nonpublic

session violated the Right-to-Know Law.

Affirmed.
Dalianis, C.J., DUGGAN, JJ.,and Conboy,Hicks and concurred.
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(NicholasDelaney, Cort,Michael A. attorney general attorneyassistant
ongeneral, orally),the brief and thefor State.

Hausman, defender,Stephanie appellate Concord,assistant of on the
and theorally,brief for defendant.

DUGGAN, defendant, Mentus,J. The Adam appeals his conviction of
manslaughter, (2007),RSAsee 630:2 a infollowing jury Superiortrial Court

J.).{Lewis, We affirm.
The jury 26,could have found following 2008,the facts. JuneOn the

friend, Caron,defendant drove with his Nathan to State Line Ammo in
Plaistow, boughtwhere Caron a Lorcin handgun.L380 The thentwo

house,returned to Caron’s Anthonywhere Palla joined them.
Eventually, the defendant left Caron’s house and took the Lorcin histo

house to his meantime,show brother. In the Deirdre andBudzyna
Christina Sorrentino went arrival,to Caron’s house. Upon their leftCaron

and,go later,to shopping, approximately ten minutes the defendant
to Sorrentino,returned Caron’s house. Budzyna, Palla and the defendant
godecided to to insandpit Hampsteada to fire Budzynathe Lorcin. agreed

left,theyto drive. Before the putdefendant a full ofclip ammunition in the
Lorcin and took additional ammunition from Caron’s room. The defendant

theput Lorcin into his left pocket. Budzyna thegot into driver’s seat and
the defendant her.behindsat.

later,Moments the defendant reached into his andpocket theretrieved
hand,Lorcin. As gun righthe held the in his it Thefired. bullet traveled

through the back of the punctureddriver’s seat and Budzyna’s lung.left
“Adam,”Budzyna said slammed carthe into andpark got out. The

house,defendant her intohelped collapsedCaron’s where she on floor.the
The defendant called 911.An ambulance arrived later and took her to the
hospital, where she died.
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the He told themthe defendant.shooting, police questionedAfter the
seat,car, under hisput gunin he wanted to thethat he sat down theafter

hand,righthisof transferred it togun pocket,so he the out his lefttook
and, floor,it the it fired. He also saidbending placeto onwhen he was down

the or in thefinger triggerhit the that his was onfinger trigger,”that “[his]
inarea, know there was a roundand that he did not whethertrigger guard

trial, infingerAt he said that his was notgunthe the fired.chamber when
theput finger trigger.and he did not his onthe area thattrigger guard

testified, I hitHowever, might“I have hit the havemight trigger.he also
slide, trigger.”I not pullthe did thatbut...

(1) bythat the trial court erred:arguesthe defendantappeal,On
$1,200 $3,000 ahe to hire firearmsonly requestedhim with of theproviding

(2)2005); by objectionand his toexpert, (Supp. overruling604-A:6see RSA
closing argument.the State’s

604-A:6, $3,000trial, to the requesteddefendantpursuantPrior to RSA
Danas, to examine theexpert,to hire a firearmsGregoryfrom the court

argued supportthat he needed an to hisexpertLorcin. The defendant
— is,thatpulling triggerhad him the thattheory gunthat the fired without

and, reconsideration,court allocated afterinitiallyit had misfired. The $750
$1,200. toto This amount was not sufficient hireincreased its allocation

McDermott,result, a lawyera the hired ThomasDanas. As defendant
ultimatelyagainstin manufacturers. The court ruledlitigation guninvolved

testify as an and thus noqualified expert expertthat McDermott was not to
appeal, argues thattestified on the defendant’s behalf. On the defendant

$3,000.denyingthe in forrequestcourt erred his

tofunds for an a defendant must demonstrate theexpert,To obtain
necessary preparationtrial that the is to ensure effective of hisexpertcourt

(2005).666, Necessity674 mayv. 151 N.H. beSweeney,defense. See State
the advise or a matter inexpert testify directlyestablished where will on

issue, intestimony-is essential to a matter issue orexpert’sor where the
that a“Regardlesscould conclusive on issue. Id. of whether defendantbe

necessary forprotection,has fundamental fairness dueequalinvoked
to to enable his counsel to assist himprocess, rightor the services

access to has been said to lieindigent expertsan defendant’seffectively,
782,v. 150N.H.Wellington,discretion the court.” Statewithin the sound of

(2004). Therefore, underwe the trial court’s decision our784 review
151 N.H. at 675.Sweeney,exercise of discretion standard.unsustainable

said, are hardhearing, judge604-A:6 the “[T]heseAt the RSA
$3,000for ajust easily approveI’m not to firearmsgoingeconomic times.

statement, judgethe the deniedarguesthis defendantexpert.” uponBased
funding.”of Thesolelyhis because of concerns about the source“request
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error,defendant that forargues this amounts to reversible we have said
that that in supply“the fact RSA 604-A-.6funds are limited is not an

it, more,forappropriate denying uponreason access and reliance without
Stow,anwould constitute exercise of State v.[unsustainable discretion].”

Lambert, (2001)598, (1993); 295,136 605N.H. see State v. 147 N.H. 296
standard).(explaining unsustainable exercise of discretion

—here,judge though,The did on more herely specifically,
$3,000 actually necessaryconsidered whether was ato cover the cost of

Atexpert. hearing, whyfirearms the he asked the defendant the amount
“$3,000was necessary, saying gun?to look at I explanation.”a need some

He also he supplement initiallysaid that would the he if theapproved$750
getdefendant could the “firearms to .expert give . . some detailed

[$3,000].”Thus,information to what reallyas he can do for the judge was
open approvingto more funds if the defendant demonstrated that addi­

indeed,needed;tional funds judge approved $1,200.were the ultimately
Therefore, judge relythe solelydid not on the limited ofsupply State funds
in reaching his decision.

Accordingly, to succeed on theappeal defendant “must demon­
bystrate and convincingclear evidence that requesthis to the court

complete showingincluded as a of necessity for the asdesired services
him,could be andexpected of that denial substantiallythe of funds

prejudiced at Wellington,him trial.” at150N.H. 784.For three wereasons
hold that the defendant has not shown he substantially prejudiced.that was

First, Danas,even without the theorydefendant’s misfire was substan­
tially 435, 437atexplored Peopletrial. v. 762Seavey, N.Y.S.2d Div.(App.Cf.
2003) that trial(holding court’s denial of funds for psychiatric expert did
not prejudice defendant thatgiven defendant’s treating psychiatrist testi­

trial).atfied The expert thoroughlyState’s witness gun,examined the and
safetyfound research,the and intrigger pull good working Incondition. his

he did safetyfind a thatwarning said the Lorcin an“mayL380 create
extremely dangerous potentialcondition and a for injury by firingserious
when dropped.” gun condition,To test the for this struck ahe it with

directions,two-pound rubber mallet from several the same inmethod used
the study initiallywhich However,discovered the potential defect. this
experiment gundid not cause the Allto misfire. of this information was

and, therefore,provided juryto the thougheven the State’s witness
concluded this particular gunthat was not susceptible misfiring, juryto the
was informed that this of gun capable misfiring.model was of

Second, the defendant’s ownversions of the notshooting were consistent
particularwith how gun State,this could have misfired. Hall v. 566Cf.
(Ga. 2002) (“[The374, 378S.E.2d Ct. App. prejudiced bywas notdefendant]
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inan expertfunds[obtain for]his motion tothe court’s denial of
repre-facts aschildren, underlyinghe thewhere admittedinterviewing

children.”). gun,dropped exceptthat he theHe never saidbysented the
in his hand whengunhe that the wasfired. At all times maintainedafter it

objectsif hardthe asked there werenegativeHe answered in whenit fired.
mightsaydid that hebumped gun.have into the Hehim that couldaround

only “because hebanged something,into butgunhave told someone the
still didn’t[together] [he]becausetrying putwas to different scenarios

beingnot misfire even aftergunGiven that the didhappened.”know what
mallet, description of the event did nota defendant’shammered with the

theory.for hisplausiblea basisprovide

Third, that hadprove gunif had been able to theeven the defendant
on hismisfired, necessarily prevailednot that he would haveit does follow

(Okla. 1994).751, Crim.State, App.P.2d 752See v. 881defense. Green
causingas the death of another. RSAManslaughter recklesslyis defined

(2007).1(b) if630:2, consciously“he is aware of andA is recklessperson
risk,”unjustifiablea and the risk is “of such asubstantial anddisregards

him,that, itsand the circumstances known todegree consideringnature
law-abidingfrom the conduct that agrossconstitutes a deviationdisregard
(2007).626:2, 11(c)in the situation.” RSA Theperson would observe

act also have been the cause of theproximatedefendant’s reckless must
occurred,death, “the event not havewhich is cause without which the would

cause, a from the eventpredominatingand the substantial factor which
natural, consequence.” Lamprey,as a v.follows direct and immediate State

(2003) omitted).364,149 367 (quotationN.H.

trial, argued guiltyAt the that he could not be found ofdefendant
manslaughter because the had misfired. Our case law does notgunreckless

“if pickto As in one were toineluctably Lamprey,lead this result. we said
ahandgun, bystandera that is aim atup safety engaged,loaded ensure the

safetythe that failure of thepull trigger,and it does not follow a mechanical
bystander.”if kills Id. atshould the defendant he the 369. Thisexculpate

athe rule that the risk ofgeneral particular“[o]ftenobservation is based on
veryis thatinterveningkind of coincidental cause the riskcontributing

Therefore, unsafelyin first Id.place.”made the conduct reckless the
misfires,a a that if it thehandling gun is reckless because it creates risk

bullet will kill someone.
Here, unsafelythe handled theamplethere was evidence that defendant

rules,safetyhis of hunter he testifiedgun. knowledgeBased on admitted
direction,a italways in safe that should begun pointedthat a should be

car, itin a that at all times should betransportedunloaded when and
Yet, that he did not follow theseas if it were loaded. he admittedtreated
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car,He gun prior enteringrules. did not unload the to the did not
chamber,if indetermine there was a round the and did not even check to

and,if on,the safety gun,see was while the he had it athandling pointed
Budzyna sitting.the back of the seat in which was Based on the defendant’s

mishandling of agun, jurythe reasonable could have found the defendant
ofguilty manslaughter provedreckless even if had that gunhe the had

trialAccordingly, providemisfired. the court’s torefusal the defendant the
full amount of requested substantiallyfunds did not prejudice him.

issue,As for the the arguessecond defendant that the courttrial
in objectionerred overruling his to the “Aclosing argument.State’s

. . . inprosecutor great argumenthas latitude toclosing both summarize
discuss theand evidence to the and topresented jury urge jurythe to draw

guilt 428,inferences of from the evidence.” v. Sylvia,State 136 431N.H.
(1992) omitted). Moreover,(quotation the trial court in“[a]s is the best

toposition gauge any prejudicial effect the prosecutor’s closing remarks
may have had on the wejury, review its decision... under an unsustainable

Sanchez, (2005).of 625,exercise discretion standard.” State v. 152N.H. 628
show that sustainable,“To the trial court’s decision is not the defendant

it clearlymust demonstrate that was oruntenable to theunreasonable
omitted).ofprejudice (quotationhis case.” Id.

Here, the court objectionoverruled the followingpartdefendant’s to the
of the State’s closing argument:

alwaysThere’s a risk. The way gunswe handle that are even
loaded,unloaded. risk, youOnce its there’s a bumpand can’t let it

into something. And while it may youwhen itdrop on the[misfire]
ground, what mean? youdoes that ... That means dropshouldn’t
it on ground. loaded,the If you’ve got that and it’sgun better[it]

yourbe in oút,holster a triple safety. youwith And when pull it
you better not it on thedrop ground you’re responsibleor for that.

The defendant thisinterprets statement to that a personmean is reckless
se ifper dropshe a and itgun arguesmisfires. He that this is a

and, therefore,misstatement of law the judge should have hissustained
objection.

do agree. prosecutorWe not The simplyhere was imploring jurythe
to find the defendant ofguilty manslaughterreckless he hadbecause

the gun, argumentmishandled an that the defendant was free to counter.
Therefore, permissible,this statement was a prosecutor may “urgefor the

tojury guiltdraw Sylvia,inferences of from the atevidence.” 136 N.H. 431
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ofomitted). judge’s overrulinghold that the trialaccordingly(quotation We
discretion.unsustainable exercise ofwas not anobjectionthe defendant’s

Affirmed.
HICKS, Lynn, JJ.,ÜALIANIS, and concurred.C.J., and CONBOY
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