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DUGGAN, defendant, Towle,TheJ. Robert his fourappeals conviction of
(2007)assault,counts of aggravated felonious sexual RSA 632-A-.2see

(amended 2008), liabilityand four of criminal forcounts the ofconduct
(2007).another, see 626:8 chargedRSA He was "with in andengaging fellatio

son,penetrationanal with his minor J.T. He also chargedwas with
ofcommitting liabilitythe crime criminal for bythe conduct of another

wife toencouraging engage J.T.,his in three sexual byacts with and
encouraging another adult towoman have sex with J.T. theappeal,On

J.)(Bomstein,arguesdefendant that the Superior Court erred by denying
his motions to aproceed pro se and for mistrial. reverseWe and remand.

BackgroundI.

At the final pre-trial 28, 2009,conference on December the defendant’s
Soldati,attorney, Lincoln T. andsought a continuance of trialreceived the

2010,25,until January to him toallow review new evidence with the
Attorneydefendant. Soldati then advised the court that the defendant was

Attorneyconcerned that mayorSoldati’s recent election as of Somersworth
created a conflict of interest. followingThe colloquy between the andcourt
the defendant then occurred:

THE youCOURT:... What did want to tell me about this Office
of Mayor issue?

THE DEFENDANT: . . . would contraryseem[I]t to Mr.
to,Soldati’s ofposition mayor try you know,to keep the commu-

safe,nity know,you if I was exonerated from charges.these You
know, like, well,it seemed agothe sex off backoffender into the
community. know,You to, know,it contrary youseems his goal as
mayor and to have the communityconfidence of his behind him.

— —That toonly light like,came it’s not you know,well he he
got mayorelected and now an issue.it’s That is not how it is. What

is,had mindcome to is he got appointedafter as counsel in
August, it earlywas heSeptember came and visited me at the
prison.

He ...only came with this Court’s file that was handed to him
with the indictments. my background,We went over like like
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know, only. . . andhistory, weeducation, family, criminalyou
know,about, Right?this case.youtouchedbrieflyandgenerally

know,then, the visit was over.youAnd

him, nearlyis ... fouranyin formright,I hear fromThe next
Iday havelater, I’m that on the next businesstoldmonths [when]

conference, picking [thewe’reWednesdayand thenfinal pretriala
----jury]

any notice ofgiven [a]I was not advanceunexpected.wasThis
case, to goto theI not met with counsel discusstrial schedule. had

have,maythat I witnessstrategy, any expectedevidenceover trial
AnyI call. evidence whatso-witnesses intend totestimony, what

discussed.ever has not been

onjurya Wednes-pickinghe informed me that we’reSo when
trial, I to howtwo-day imaginewas befuddledday havingand the

that wouldexpect believingto ahead this casegocounsel would
witnesses,to orknowingnot who call foronly days,involve two

called,to be oreven ask the witnesses that are intendedwhat to
. .bringI to .evidence have forward.what

degreehave with me to someI that counsel should metbelieve
automatically assuming solelywhat the case is basedinstead of

I that afrom the believeupon prosecution.information received
Honor,And, I’m lookingYour notnecessary.continuance is

I and done with. Ito continuance. want this case overforward a
life,defense, it, myand move on withpresent my arguetowant

only askingon with their life. I’m formy familyand then can move
just enough gather my exculpatorytolonga continuance so

evidence.

it, trial,that, Honor, to let’sgo getYour let’s schedule let’sAfter
goI to trial with no preparedit and done with. cannotover

Court,I with notodaywhere stand before thisdefense. And that’s
Honor, only askingI’m for aplease,defense. So Yourprepared

evidence,gatherto and alsojust long enough mycontinuance so
or to...thoroughlyin I can review the case more evenwhich time

counsel.begin myto review case with

Also, I to that rise to agavea that failed mentionand note
oh,me, youyeah,informedAttorneyis that when Soldaticonflict



802

know, case, trial...[,]we haven’t discussed the but we’re togoing
I impression mywas the he was sinkgoingunder to defense

anybecause it be for toattorney gowould ludicrous forward as
defense,I thinking going mysuch. So was he to sink gowas to

trial, anput gaveon effort like he a thatrepresentation was
know,adequate enough, you just to sink the case so he can get

favor,that communityconviction so he did his a and the commu-
nity here. gavearound That’s what rise to it.

First,THE Okay. IrespectCOURT: with to what understand to
— —be Mr. motion to newTowle’s for counsel based on the his

alleged or ofperceived arisingconflict interest from defense
Somersworth,counsel’s election as Mayor of I’m togoing deny

that motion to the extent you’rethat newrequesting counsel....

respect continue,With to . . . Mr. Towle’smotion to again, Mr.
Soldati representedhas that he can be for trialprepared by
January 25th. That’s four weeks from now. It would certainly
seem adequateto be in preparetime which to trialfor and obtain
whatever exculpatory orevidence other trial preparation is
needed to accomplished.be

toSo the extent that makingthe defendant is a motion for a
25th,further beyond Januarycontinuance that motion is denied

as well.

The court prosecutionasked the and defense if hadthey furtheranything
hearing did,to discuss and that neither hearing.concluded the

The defendant then asked hewhether could to“move correct.” theWhen
court asked what he say,wanted to the defendant stated: “I notwas
requesting appointment counsel,for a new of Your Honor.” When the court

whyasked the defendant argued Attorneythat had aSoldati conflict of
interest, if requestnot to that new counsel be theappointed, defendant

se,answered: “To Iproceed pro because don’t to delayedwant be with
appointment of new counsel to go through again,all this youover Soknow.
I’d like to have it amended that I not asking appointmentwas for newof

—‘Well,counsel.” The court then said: at least at Istagethis fine.that’s
mean, I’m not Mr. Ifremoving Soldati. there’s some further motion dealing
with Ianything, will address it.”
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AnalysisII.

Amendmentthe Sixthtrial court violatedthat thearguesThe defendant
ConstitutionI, 15 of the StatePart ArticleandConstitutionto the Federal

assertsse. Heproto proceeda motionasto treat his statementsby failing
torighthis constitutionalinvokedunequivocallyandtimelyhethat because

thatsuggestedcircumstancesthe“[n]othingand aboutself-representation
or withoutintelligently,knowingly,making requesthiswas not[he]

bytrial court erredtheself-representation,”dangersthe ofofawareness
se.proceed prohim topermittingnot

Consti­under the Stateargumentsthe defendant’sfirst considerWe
Ball, 124 N.H.v.analysis.aid our Statetution, onlycases tousing federal

and(1983). I, of the State ConstitutionPart Article 15226, 231, Both233
aguaranteeConstitutionthe United StatesAmendment tothe Sixth

to counsel.rightand theself-representationtorightthecriminal defendant
631,Barham, 126500, (2006); v. N.H.see State154 N.H. 516Ayer,v.State

(1975).806, The two422 807(1985); California, U.S.also Faretta v.636 see
nullifies the other.exclusive; rightof onethe exercisemutuallyarerights

at 516.154 N.H.Ayer,
rightoneantithetical, the exercise ofand“arerightsBecause the two

only ifto counselother[,]... righta of therespectwe waivernullifies the
and has assertedrightof theunderstandinganhas evincedthe defendant

235,Panzera, 139 N.H. 238v.it.” Staterelinquishdesire tounequivocalan
toomitted). Thus, effective, rightof the(1994) (citation an assertionto be
(3)(2)(1) andunequivocal;clear andtimely;must be:self-representation

inThe issue this154 N.H. at 516.voluntary. Ayer,intelligent andknowing,
unequivocal.it was clear andcase is whether

self-representa-forrequestthat whether acontendsthe dissentWhile
therefore,fact, and, reviewweofquestionis aunequivocalclear andtion is

thishave not addresseddeferentially, partiesthethe trial court’s decision
inof reviewproperthe standardneed not decidein their briefs. Weissue
aa de novo orunder eitherprevailsbecause the defendantthis case

262,Marshall, 274931 P.2dv.Peopleof review. Seestandarddeferential
1997).(Cal.

(2005),666, “Toinvoke670151N.H.Sweeney,in v.As we said State
talis­not recite someneeda defendantself-representation,torightthe

omitted.) timelyaffirmative, unequivocal,An(Quotationmanic formula.”
requestthe defendant’sHere, disputeno thatthere iswill suffice.request

record, that the defendant’swe concludethistimely. uponBasedwas
evenunequivocal,andalso affirmativehimself wasrepresenttorequest

torequesthisthe court deniedonlyIt afterwasit was conditional.though
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lawyerdismiss and 'to the beyond Januaryhis continue case 25 that the
words,defendant to Inrepresentasked himself. other the defendant was

ifessentially saying lawyerthat the court would not his or grantdismiss a
continuance, then he wanted to himself.represent

courts,theadopt approachWe of a number of have heldwhich that a
Bartlett, 95, 100(2dconditional is not 44request equivocal.Williams v. F.3d

1994) (“[A]Cir. defendant inequivocatedis not deemed to have his desire
for self-representation merely because he that inexpresses view the

requestsalternative simultaneously appointmentthe of[and] new coun­
sel.”); Carroll, 1441, (9th 1989) (“[Thev.Adams 875 F.2d 1445 Cir.

repeatedly indicated his desire to ifrepresentdefendant] himself the only
alternative was the ofappointment public[the defender]. While his

conditional,requests no doubt were they equivocal.”);were not State v.
(Minn. 1990) (“TheRichards, 260,456 N.W.2d 264 law is clearcase that a

request proto proceed equivocalmerelyse is not itbecause is an alternative
position, as a primaryadvanced fallback to a request for different counsel.”
(quotation omitted)); (Nev.State, 227,and brackets v.Gallego 23 P.3d 236
2001) (“[T]he court findingdistrict erred in the request proceed pro[to se]
equivocal counsel”).becausesimply preferred[the to havedefendant] new

a aAlthough judge may deny request to proceed pro se when it is
for“merely delay,” Mackovich, 1227, 1237a tactic United States v. 209 F.3d

(10th 2000), Barnett,Cir. or an “impulsiveresponse,” People 384,v. 954P.2d
(Cal. 1998) omitted),411 (quotation or is “made in passing anger or

frustration or to orderly... frustrate justice,”the ofadministration id. at
omitted),(quotation410 or is an ployinsincere to thedisrupt proceedings,

Marshall,see 274-75,P.2d at931 the record in this case does not support
Here,such a conclusion. a timely,faced with andunequivocal clear request

himself,to represent the trial court’s failure to inquire further constituted
structural error requiring automatic reversal and trial.a new State v.Ayer,

(2003).14,150 N.H. 25
Because prevails claims,the defendant on his state we need not reach the

Ball, decision,federal See 124 Inissues. N.H. at 237. light of our we also
need not theaddress remaining arguments.defendant’s

andReversed remanded.

CONBOY,J., concurred; J.,Lynn, Dalianis, C.J.,specially;concurred
HICKS, J.,with joined,whom dissented.

Lynn, J., joinconcurring specially. I Justice Duggan’s opinion for the
court, separatelybut write fullyto address more the points byraised the
dissent.
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findingsupport implicitfor thethat there is recordThe dissent asserts
self-representation wasforrequesttrial court that the defendant’sof the
if one that thePost 818.Even assumesnor sincere.” atunequivocal“neither

— Ia propositionsub silencioactually findingcourt made such atrial
— it.to supportnot that the record is sufficientreject agreeI do

First, itpoints.makes three basicIn of its the dissentsupport position,
had aAttorneyclaim that Soldatispeciousas the defendant’scharacterizes

election asarisinghim out of Soldati’srepresentingof interest inconflict
However, clearlynot articulatethe doesof dissentMayor Somersworth.

complaints againstthe of defendant’sit believes merits thebearingwhat
request self-representationforon the of whether hisquestionSoldati have

hand, ifthe onepossibilities.are Onunequivocal.clear and There twowas
lack merit of the defendant’sto that the mere ofsuggestthe dissent means

the trial court’s denialprovides justificationa foragainst Soldaticomplaints
se, theory unsound.pro legallyto such a isrequest proceedof his

(1)Attorney thatcomplaintstwo about Soldati:The defendant voiced
Somersworth;Mayora interest because he was ofSoldati had conflict of

(2) communication withmeetingsnot had sufficient orand that Soldati had
When, at outset of thefor trial. theadequately preparedhim and was not

to be toseekingtrial the defendantcolloquy, the court understood
counsel, entirelyhim new it wasreplace withdischarge Soldati and

of complaintsfor the court to assess the merits the defendant’sappropriate
found, did,if it as it that there wasdeny requestand to theSoldatiagainst

theto Soldati. This follows from well-establishedgoodno reason remove
constitutionallythat, indigent righthas the towhile an defendantprinciple

counsel, no torighthe hasby court-appointedrepresentationeffective
154Ayer,of See State v.any particular attorney.on the appointmentinsist

(2006).500, theHowever, defendant “corrected” record517 once theN.H.
himself,representhe to Soldati so he couldindicate that wanted removeto

64, 80changed Flanagan,See v. 978A.2dsignificantly.the situation State
(Conn. (“[D]efendant’s2009) distinctlyself-representationto raisesright
different, his toright replacemore concerns than doescompelling,and

counsel....”). that,the under v.results from fact Farettacompetent This
togood desiringa reason forCalifornia, a defendant need not have

(1975)806,Faretta, (“[Although [the422 884himself. See U.S.represent
detriment,his to ownmay ultimatelyown defense hisdefendant] conduct

which isrespectout of that for the individualhis choice must be honored
(“Weomitted)); need make nothe id. at 836(quotationthe lifeblood of law.”

intricacies [ofor Faretta had mastered thepoorlyof how wellassessment
such, towas not relevantlegal knowledge,his technical asthe law]... [f]or

himself.”);toof the defendknowing rightassessment of his exercisean
2000)(3d (“[Defendant’s]783, 794 motivationCooksey,v. 233 F.3d Cir.Buhl
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waivingfor counsel not . . .was the issue. Once properly[the defendant]
right proceedasserted his to se the trial courtpro obligatedwas to

an inquiryundertake under Faretta evenappropriate though [the defen­
request upon otherapparently nothingdant’s] rested than dissatisfaction

counsel.”); Bartlett, 95, (2d 1994)with defense Williams v. 44 F.3d 99 Cir.
(“The right of a in act lawyerdefendant a criminal case to as his own is

ifunqualified prior omitted));invoked to the start of trial.” (quotation
(Pa.244, 2011) (“[A]v. Spotz,Commonwealth 18 A.3d 265 n.12 court’s

disagreement with a defendant’s reason for seproceeding pro does not
Hence,groundsconstitute for denial of right.”).this constitutional once the

equation changed from “Soldati versus new counsel” to “Soldati versus
self-representation,” it was the defendant’s determination toas whether

—Soldati had a conflict of interest or was not trialunprepared the court’s
— that should controlling.1have been McKaskle v. 465Wiggins, U.S.Cf.

178, (1984)168, 185 that the of(emphasizing right“core” the Faretta is a
defense).defendant’s entitlement to maintain actual control over his

here,Where, as was not antiming issue and was no questionthere as to the
competencydefendant’s for see v.self-representation, Edwards,Indiana

164, (2008),554 U.S. 177-78 if he was prepared to a knowing,make
intelligent voluntary proceedand decision proto and totherebyse waive his

counsel, Faretta,right 835,to 422 at he makingU.S. and was not that
reason,decision for a prohibited such delayas or ofdisruption the

proceedings, n.46,see id. at 834 the defendant was entitled to discharge
for anySoldati reason or no atreason all. Flanagan,See A.2d at978 81
that(stating recognizesFaretta three denyingreasons for a defendant his

(1)right (2)to self-representation: request untimely;the is the defendant
inengages (3)misconduct;serious obstructionist the defendant has not

counsel).andknowingly intelligently his rightwaived to
hand,On the other if the dissent means that the complaintsdefendant’s

about Soldati were so far-fetched that the trial court could have found even
the defendant himself could genuinelynot have believed them to have
merit, agreeI that under appropriate circumstances this be acould proper

afactor for trial court to inevaluate ruling requeston a defendant’s for
self-representation because it may indicative manipulativebe of intent. But
here recordthe does not ansimply support such inference. Given the

ofquality discourse,scorched-earth much of modern-day political can we
say itreally is implausible lay personthat a in the defendant’s mightshoes

1Although authoritya trial court no judgmenthas to substitute its for that theof defendant
regarding upon proceed based,the promerits of the reasons which the decision to isse this

say prohibitedis inquiring theynot to that the court is mayfrom into those reasons insofar as
bearing righthave a on knowingly,whether the of todefendant’s waiver his counsel is made

intelligently Buhl,voluntarily.and See at233 F.3d 798.
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unwarranted, servingthe officialconcern that electeda albeitgenuine,have
fromresultingof criticismby the prospecthis counsel would be affectedas

offensescommittingof a of sexualperson accusedrepresentationhis
interest,of theMoreover, allegedin the conflicta child? addition toagainst

of thelack andpreparation;concern over Soldati’sexpresseddefendant
byat as evidencedvalidity,this had least somecomplaintrecord shows that

a continuancethat himself for and received four-weekthe fact Soldati asked
the defendant.2trial that could review new evidence withof the date so he

(1)found thatFurthermore, supportablyif court haveeven the trial could
awith new counsel wasreplacedefendant’s initial to Soldatirequestthe

(2) thatdespite suggestionto trial that hisdelayeffort the andmanipulative
the toattempthis initial defendant’srequest,the court had misunderstood

(from newactually position wantingthe was a inchange“correct record”
himself), providenot arepresentto to such wouldwanting findingscounsel

torequest proceed profor to have the defendant’sregardedbasis the court
because, he thisproceedingsa to the when madedelayse as further effort

to representindicated that he wantedrequest, specificallythe defendant
ahimself so to avoid the need for continuance.as

trial,delayRather an effort to' the what the dissent finds mostthan
to se haveobjectionable request proceed pro mayis that the defendant’s

motivated, pressureto the court intopart, byat least in his desirebeen
realityof But the isrevisiting appointmentits denial the of new counsel.

(“If you appointan new counsel for meimplicitthat such threat won’t
myself.”)your by representingthen I’ll make life more difficult isjudge,

virtuallyin all for thepresent requests self-representation conditioned on
Yet, haveof a for counsel. courts notrequest generally regardeddenial new

See, v.requests e.g.,such conditional as United States Frazier-equivocal.3

2Although byrepresentedthe record indicates that the defendant had been several other
attorneys appointed,was it contains no whatsoever thebefore Soldati evidence about

prior discharged. particular,appointed or In iscircumstances under which counsel were there
prior appointmentthe of the hadno evidence that to earlier counsel defendant made similar

se, that,proceed having request, changedrequests pro made andto or such a he then his mind
(“OfWilliams, course, changesagain. 44 afor See F.3d at 101 when defendantasked counsel

any stage,self-representation] begins, repeatedly at a[aboutmind after trial or does sohis
so,may manipulative way.find or in some If the conductcourt that the conduct is abusive other

vacillation, judge requestmay equivocal.”).a trial find thecan be considered and
wrong reasonably thoughtsuggesting that court3 the is in the trial could havebelieve dissent

self-representation byrequestadequately the forit addressed defendant’s conditional
Ficco,postgranting in v. 134 Fed.the trial continuance. See at 818. Unlike Jordanfour-week

(1st 2005), relies, concludingAppx. there is no basis for that452 on which the dissent hereCir.
contrary,“preferred theform relief.” Id. at 454. To thea continuance was the defendant’s of

replacement Attorneypreferred form of in this case the of Soldati withdefendant’s relief was
— grantingThat the of thewhich trial court four-weeknew counsel relief the denied.

satisfy by that he hisis made clear the fact raisedcontinuance did not the defendant
against already grantedcomplaints had continuance.the court theSoldati after
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(4thEl, 2000) J.,553, (Murnaghan,204 F.3d 566-67 dissenting)Cir.
circuits);(collecting Blom, 578,cases from various State v. 682 N.W.2d 613

(Minn. 2004) (“[A] self-representationmotion for is equivocal simplynot
it is inplanbecause made as an alternative case the court does not grant a

State,a attorney.”); Gallego 227,defendant’s motion for different v. 23 P.3d
(Nev. 2001) (stating236 that procedurecorrect with such conditional

(whereis forrequests denycourt to the of substitute counselappointment
warranted) and ascertain whether defendant’s desire to represent himself

condition);extant in oflightremains the fulfillment of the State v.cf.
Thomas, 327, 329(2003)150 validityN.H. of(upholding defendant’s waiver
of and to representcounsel election himself after his forrequest appoint­

denied); Davis,ment of latest 185,successor counsel was v. 139 N.H.State
(1994) (same); Panzera, 235, (1994)190-91 State v. N.H.139 238-39

claim that to(rejecting proceed pro involuntarydecision se was where trial
court requestdenied defendant’s be represented byto specific attorneys
and required bycontinuance appointment of successor counsel would not
have violated defendant’s speedy rights).trial

(9thCarroll,inexample, 1989),For Adams v. 875F.2d 1441 Cir. the court
adealt with factual situation that clearly presented the “bargain-so-called

ing scenario. Thechip” counsel,defendant first requested then asked to
represent himself when he with defender,became dissatisfied his public
then requested again, finallycounsel and to representasked himself again

publicwhen the same reappointeddefender was as his counsel. Id. at 1445.
court,his inFollowing conviction state the defendant sought corpushabeas

relief,relief in federal court.district The district court findingdenied that
himselfrepresent[the“because asked to solelydefendant] as a means of

defender],dispensing with public[the his forrequest self-representation
was in fact a thinly veiled motion to substitute counsel” rather than “a
genuine request self-representation.”for Id. at 1443. On appeal, the Ninth

reversed,Circuit holding that while the requestsdefendant’s for self
representation “no doubt were conditional the[upon denial of his request

counsel],for they 1445;new were not equivocal.” Williams,Id. at accord 44
(“AF.3d at 100 equivocateddefendant is not deemed to inhave his desire

for self-representation merely expressesbecause he that view in the
alternative, simultaneously counsel,therequests appointment of new or

counsel.”).uses it a threatas to obtain private JudgeAs Murnaghan
pointedly observed in his Frazier-El dissent:

There is no reason that a pro requestconditional se should send
analyticalthe district court into disorientation. than flatlyRather

denying a forrequest self-representation ofbecause the form the
one,request is a conditional simplythe court should frame the
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in clear and make the defendantconditional termsrequest
properlythat court has understoodacknowledge on the record the

request...the .

in preciseto their suchForcing positiondefendants articulate
is one the “reversible error” sce-step combatingterms toward

simpler. longThe even As as the district courtstepnario. second is
request,of aprecise appellateelicits the contours defendant’s

appealonarguments bycourts will not countenance defendants
proceedthem to se.improperly prothat the district court allowed

ma-not clever defendantsworryThe district court need about
long as districtthem into “reversible error” as thenipulating

joba of the on theengagingcourt does sufficient defendant
record.

Frazier-El, J.,204 at (Murnaghan, dissenting).F.3d 572-73
clear, trialthe above makes even if it is assumed that theAs discussion

the mightin this case some unarticulated concern that defendantjudge had
instance,manipulate proceedings by, asking proceedto the for totryingbe

of thepro merely securingse for the Soldati’s removal and withpurpose
withdrawn,making requestintention of a new for counsel after Soldati had

aamplethe court had tools available to such abuse. As ofprevent part
defendant,colloquywith could have it clear thatFaretta the the court made

Soldati,findingits removing Attorneybased on of a lack of cause for the
proceed representdefendant’s choices were to to trial with Soldati or to

himself, continued,that the not be if thetrial would further and that
proceed bymade the to he would thatprodefendant decision se be bound

and would not be able to his mind because there would bechangedecision
time to before start of trial.inadequate remaining re-engage counsel the

(1st 1998) (courtKneeland, 6,v. 148 11 Cir. actedSee United States F.3d
denyingin for thatproperly request counsel where defendant was warned

providedif counsel dismissed he not be with fourthpresent was would
(1stMeachum, 273,545court-appointed attorney); Maynard v. F.2d 278

1976) (district may give “choicejudge proceedingCir. defendant between
se”). addition,or In courtalready appointed going prowith counsel the

to actappointed stand-bycould have Soldati as defendant’s counsel. See
Faretta, however, record,my view,422 at In on this theU.S. 834 n.46. what

thesimply deny self-representationcourt could not do is for basedrequest
request disrupton a that the to or thepresumption designed delaywas

1982)185, (3dSee v. 674 F.2d Cir.proceedings. Welty,United States 189
(“[E]ven delay manipulativeofsuspicionswell-founded intentional and

anecessary protectcan for toprovide inquiriestactics no substitute the
rights.”).defendant’s constitutional
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that theby supportThe second relied on the dissent to its thesispoint
that,is the fact after the trial courtrequest equivocaldefendant’s was

se, againto the defendant did not raise therequest proceed prodenied his
the trial court. In the dissentself-representation particular,issue of before

—denyingto the used the trial court in thepoints language by request
—“Well, mean,at at that’s fine. I I’m not Mr.stage removingleast this

If further motion with Idealing anything,Soldati. there’s some will address
— issue,it.” the to the and thesignaling willingnessas court’s revisit

(or waiver)equivocationdissent then infers from the fact that the defendant
not the court onup supposed by renewing requestdid take its offer the for

at some other before or the trial. Iself-representation point during While
may strongest argument,concede that this be the dissent’s I do not find it

carry day.to the the court’s denial of the defendant’sAlthoughsufficient
to inrequest proceed pro se was not as definitive here as some other cases

where courts have found the absence of notrepeated requests indicative of
see, Hernandez, 614,waiver or equivocation, e.g., United States v. 203 F.3d

(9th 2000)622 Cir. (judge’s impatient extremelyresistance toward and
abrupt colloquy denying self-representationbefore itrequest made rea­
sonable for defendant to that any requestbelieve further would be

(“[t]heWilliams,pointless); 44 F.3d at 101 acquiescencedefendant’s [after
the trial categorical requestcourt’s denial of his to proceed pro cannotse]

signifybe read to waiver of a constitutionally protected right”); v.People
(Cal. 2003)Dent, 1286, (same);65 P.3d 1289-90 but Flanagan, 978A.2dcf.

(that court,at n.1478 trial after fordenying request self-representation,
spontethereafter sua raised the issue atagain hearing bylater asking,

you making request“Are the to inrepresent yourself the remainder of this
case?”, was not sufficient to infer waiver from failure of defendant then or

repeat request),later to it is notimportant sight principles.to lose of first
progeny,Under Faretta and its a criminal defendant ahas constitutional

himself,right to represent which courts are torequired respect by
conducting an appropriate colloquy reasonablyonce a clear torequest

rightexercise the has been made. It is not the responsibility legallyof the
untrained defendant to divine atmeaning peril non-responsivehis from a or
otherwise trial courtambiguous pro request.reaction to his se Unfortu­

inadvertent,nately, although undoubtedly that was the nature of the trial
Thus,inresponsecourt’s this case. even if one assumes that the court’s

statement that it would entertain “some further motion withdealing
issue,anything” displayed willingnessa to the self-representationrevisit

the ruling Attorneycourt’s that it would not remove “at stage”Soldati this
could well have been understood theby defendant to mean that he had to
provide some further forgrounds removing Soldati before the court would

ifruling;reconsider its and the defendant believed he had no basis for
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court,beyond alreadyremoval what he had told the there would have been
raising again.4no reason for his the issue

request represent regardedEven if the defendant’s to himself could be
— —Iequivocal proposition reject surelyas a it was at least sufficient to

an trial inrequire inquiry by Sweeney,the court under our decision State v.
(2005). much,151 a thirdRecognizingN.H. 666 as the dissent offers

it attempts Sweeneyrationale for its decision: to avoid the result that
— — inby recasting holdingmandates reversal of the convictions our that

case as mere dicta.
In Sweeney, during hearing immediatelya before the trial was to begin,

attorney’sthe defendant about his failure to make acomplained particular
argument, and then asked the I have the to firejudge: right my“[D]o
lawyer?” making any the trial court “Atinquiry,Without answered: this
time, no.” Id. at 669. We determined that the defendant’s request could be

either ainterpreted request proceed pro requestas to se or as a for
counsel,substitute and held that it uponwas incumbent the trial court to

ambiguity question“eliminate the the presented. Once the defendant
makes a sufficiently requestclear to indicate an intention to switch

4 upon by supportThe cases relied the dissent as for its assertion that the defendant’s failure
press request self-representation January hearingto his for after the 25 demonstrates the

request’s (Pa.equivocal distinguishable. Davido,nature are In Commonwealth v. 868 A.2d 431
2005), or,requested appointment alternatively,before trial the defendant the of new counsel

proceed pro judicial following requests,to se. At the next event these the court ahad brief
colloquy Thereafter,requests. dayinwith the defendant which it denied both on the before
trial, colloquy inquiredthe court ainitiated further with the defendant in which it if the

himself,represent respondeddefendant still todesired and the that he wished todefendant
Thus,proceed althoughwith counsel. Id. at prior439. the court referred to the defendant’s

device,”requests “bargaining 440, rejectfor acounsel as id. at courtthe did not his Faretta
Rather, that, totalityclaim on this basis alone. the court found under the of the circumstances

— —including colloquy day requestthe defendant’s with the court on the before trial his to
Id.;proceed pro equivocal. J.,(Saylor, concurring)se (rejectingwas see also id. at 449 view

se,request proceed pro posedthat conditional ofnature defendant’s to as an alternative to
counsel,request request equivocal, opining only appropriatefor substitute rendered and that

ground upholding self-representationfor denial of was defendant’s affirmative abandonment
request).of

Tena, (Ct. 2007),People Rptr. App. untimelyIn v. 67 412Cal. 3d the trial court denied as
request appear pro preliminary hearing, specificallythe defendant’s to se at his but advised

requesthim that taking uphe could renew the before trial. Id. at 418. Instead of the court on
offer, private representedthis the defendant retained counsel who him at trial. The court held

request preliminary hearing onlythat the defendant’s failure to renew his after the not
421, showed,request equivocal, alternatively,demonstrated that the was id. at but also that

abandoned,requestthe had been id. at 422.
(6th291, 2004),Finally, Manthey, Appx.unlike in States v. 92United Fed. 295 Cir. and

(E.D.N.Y.Kikendall, 1097922, 23, 2009),Apr. nothingMorris v. 2009WL at *12-13 there is in
support finding requestthe record of that athis case would that the defendant’s for

self-representation triggered byconstituted an “off-the-cuff”remark his frustration with the
Indeed,rulings. appears,court’s from all that the defendant at all times conducted himself

25,calmly respectfully throughout January hearing.and the 2010
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judicial necessary clarifyis to therepresentational gears, inquiryfurther
at 671 and citationchanged (quotationnature of those intentions.” Id.

omitted).
Sweeneyin of our in was thesupport rulingOne of the cases we relied on
Proctor,of decision in States v. 166F.3dAppealsFirst Circuit Court United

(1st 1999). inBecause the issue before the court Proctor was the396 Cir.
righta to se and a reassertion of the torequest proceed prorevocation of

counsel, itthe dissent is correct that the court’s discussion wherein wrote
technicallyis dicta:followingthe

require unequivocal”most circuits “clear andthough[E]ven
waivers, generally uponFaretta it is incumbent the courts to elicit

is,that of a detailed Thatdegree clarity through inquiry.elevated
the statement in a defendant’s to waive histriggering attempt

rather,to need not theright punctilious; dialoguecounsel be
between the court and the defendant must result in a clear and
unequivocal statement.

(citation omitted).Proctor, However, dicta,though166 F.3d at 402-03 even
of the ofduty inquiry regardingProctor’s discussion trial court’s self-­

an thatrepresentation requests important generallyaddressed issue has
in the case progeny plainlybeen overlooked law. While Faretta and its

require that a defendant’s assertion of his toright self-representation must
unequivocal, explored questionbe clear and most cases have not the of

required claritywhen the level of is to be assessed. it universallySince is
recognized proceedthat before a to se can berequest pro properly granted,

engagethe trial court must in a detailed thecolloquy with defendant
counsel,waiver of the to theregarding right dangers self-representation,of

etc., there can be no that at the colloquydoubt conclusion that theof
representdefendant’s desire to himself must be absolutely clear. What

— —inrecognized persuasive SweeneyProctor and what we found is that
very requirementthe to in theengage colloquy contemplates that at least

ambiguity uncertainty enoughsome level of or is not to defeat the court’s
Proctor,to inobligation colloquy place.conduct the the first See 166F.3d at

403; 77; Com., 396, 404accord 978A.2d at Edwards v. 644Flanagan, S.E.2d
(Va. 2007) J., in inApp. (Humphreys, concurring part dissentingCt. and

(“It onlyis after that a trial courtpart) dialogue can determine[a Faretta]
knowing voluntary,whether the waiver is and the for self-­request

representation unequivocal, doingis and the defendant knows what he is
omitted)). Indeed, ifeyes open.” (quotationand his choice is made with

outset,fromcomplete clarity were demanded the there would be little
(“Oncein 151 at thepurpose conducting inquiry. Sweeney,the See N.H. 671

defendant makes a clear to indicate an intention to shiftsufficiently request
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clarify thejudicial necessaryis togears, inquiryfurtherrepresentational
added)).(emphasisintentions.”changednature of those

read,”assertion, beSweeney “properlycannotContrary to the dissent’s
in822, which a defendantduty inquiryat to limit the of to situationspost

undoubtedlyweappointeddissatisfaction with counsel. Whileexpresses
decision,in it does notsupportdicta from Proctor of ourrelied on the above

in can itself beimposed Sweeneythe of weduty inquiryfollow that
for are concerned.requests self-representationas dicta insofar asregarded

duty appliedthat ofcontrary, Sweeney clearly inquirythe held theQuite
myI to firerightof the defendant’s have theregardless “[D]owhether

aof dissatisfaction with counsel orlawyer?” expressionremark was an
(“Whileat 670Sweeney, agreeto se. See 151 N.H. werequest proceed pro

not, itself, abythat defendant’s did constitutequestionwith the State the
se, thetriggerwe hold that it was sufficient toproceed prodemand to

(citations added)).5omitted;duty inquire emphasiscourt’s to further.”
that the defendant’sFinally, disputeI believe there can be no serious

requestin clearer than theself-representationfor this case wasrequest far
Sweeney, merelyin in where the defendant askedSweeney.at issue Unlike

anlawyer nothing self-representationif he could fire his and said about as
alternative, hisspecifically expressedhere the defendant desire “[t]o

Thus, correctlyI that was decidedproceed pro Sweeneyse.” while beheve
ifduty prudent,not of further than is even thepress inquiryand did the

view,not that this is the case to use as the vehiclehardlydissent does share
any perceivedfor such error.correcting

Before I also feel the need to address an institutional concernconcluding,
in inruling Sweeney lightthe of our of some of theregarding importance

that,I thejurisdictions. fully support propositioncase law from other
counsel, hand,nature of to on the onerightbecause of the antithetical the

other,of on the and the harm toright self-representation,and the because

5 important remedy implemented SweeneyIt to note that the we in was reversal of theis
remedy required only ofdefendant’s convictions and remand for a new trial. This was because

se,asking proceed proprospect and denial of thatthe that what the defendant was for was to
analysis. regarded duty inquiryright subjectnot to harmless error If we had the of asis

counsel,only ambiguous expressions appropriateapplicable' of dissatisfaction with theto
—remedy rightto trial court to determine whichwould have been to remand the case the

— attemptingreplacement inadequate self-representation toof counsel or the defendant was
and, former,assert, grounds dischargingin for theif it was the whether there had fact been

(1) seekingthat defendant was substitutedefendant’s counsel. Had the trial court found the
(2) removingself-representation groundsthan and that there were no forcounsel rather

trial,represented at have affirmed the defendant’scounsel who the defendant we then could
—inquiryan no doubt would have inherent difficulties with the benefitconviction. While such

hindsight that what he had beenof the defendant would have an obvious incentive to assert
— reversal,seeking proceed pro an alternative to automatic it would have beenwas to se as

the effort.worth
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justice systemboth the individual defendant and the that results from the
than thatusually flowingabsence of counsel is more severe from the denial

self-representation,of the former should be treated as the “paramount
when, circumstances,areright” that reasonable under the suchafter efforts

or that a court cannotambiguity uncertainty rightremains ascertain which
(1stFair, 166, 177a defendant desires to invoke. See Tuitt v. 822 F.2d Cir.

1987);Adams, time, however,F.2d at 1444.At the same875 courts must be
tovigilant adopting procedures invoking rightavoid for the of self-­

thatrepresentation relegatinghave the effect of it to a “disfavored” status
Frazier-El,in the constitutional hierarchy. See 204 F.3d at 573 (Murhaghan,

(7thJ., Peters, 748, 1992)dissenting); see also v. 972Cain F.2d 750 Cir.
(rejecting idea that toright “preferred right,counsel is the thatso

especiallydefendants have to be articulate or forceful rightto win the to
represent themselves. The two arerights equivalent the defendant is[and]

scale;toentitled choose without a thumb on the but because counsel is the
(citationschoice, omitted)).normal and prudent it is the default outcome.”

that,Judges cases,well know in all but truly exceptional a defendant’s
choice of self-representation provewill detrimental to his defense and will

assuredlyalmost prolong complicateand the trial. But paternalistic
judicialinstincts considerations of convenience must not lead us toand/or

—acountenance sort of “don’t ask policywon’t tell” self-­regarding
representation, under which courts are tempted ignoreto all but the

expressionsclearest of a proceed that,desire to se inpro hopes bythe not
asking follow-upquestions, the providedefendant will fail to the court with
sufficient clarification of requirehis wishes as to the court to grant his
request of self-representation. approachSuch an seriouslywould under­
mine the forrespect dignityhuman and individual autonomy that lies at the
heart of Faretta.

DALIANIS, C.J., dissenting. Because I agreecannot with the majority
that the forrequest self-representation defendant,made by the Robert
Towle, I,was clear and unequivocal, respectfully, dissent.

Whether a defendant has clearly unequivocallyand requested self-­
Cain,representation questionis a of fact. 412RandolphSee v. Fed. App’x

(5th654, 2010) cases); 1024,657-58 Cir. v.(citing Murray,Fields 49 F.3d
(4th 1995)(en banc); (8thGroose, 859, 8621032 Cir. Hamilton v. 28 F.3d Cir.

1994); (9th 1994).1354, 1356Kienenberger,United States v. 13F.3d Cir. But
(Conn.64, 2009)Flanagan,see State v. 978 A.2d 74-75 that(holding

clearly unequivocallywhether defendant and requested self-representation
novo).questionis mixed of law and fact to be reviewed de This is because

determining whether the defendant’s request unequivocalis clear and
difficult,“involves factual determinations if impossible,[that are] not to
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396,Com., 402644 S.E.2dEdwards v.paperfrom a silent record.”make
(Va. 2007). is ‘clearself-representation]request [for“Whether a...App.Ct.

emphati-howsimply measuringmuch thaninvolves moreunequivocal’and
Circuit Court ofId. at 401. As the Fourthit has been asserted.”cally

explained:hasAppeals

isexpressionof a defendant’sclarity unequivocalityThe and
way ofbythe he but hisonly by speaks,determined not words

manner, speak-his and demeanor when he isspeaking them and
ofdegreesthe can differenting; undeniably, expresssame words

A transcriptare ofcertainty depending they spoken.on how
waycan reveal neither the aproceedingsthe . . . trial court

representwhen he indicated his desire to himselfspokedefendant
and demeanor he assumed at the time of thisnor the manner

indication.

Fields, “In a defendant’s statementdetermining49 F.3d at 1031. whether
at the overall context of theunequivocal,is clear and courts have looked

(Ill.Burton, 49, 1998);v. N.E.2d 59 see Com. v.proceedings.” People 703
(Pa. 2005)431, 439Davido, whether for(inquiry regarding request868A.2d

isself-representation unequivocalis clear and is fact-intensive and based
of circumstances will theupon totality surrounding request). uphold“We

trial factual evidence them andfindings provided supportscourt’s that the
(2010).Glenn, 480,they are not unlawful.” State v. 160 N.H. 489-90

right“To invoke the to a defendant need not reciteself-representation,
(2005)666,Sweeney,some talismanic formula.” State v. 151 N.H. 670
(11thomitted); 1358, 1366(quotation Wainwright,see Dorman v. 798 F.2d

(3d 2000).1986); 783, Rather,Cooksey,Buhl v. 792 aCir. 233 F.3d Cir.
seeking self-representationdefendant must “do no more than state his

inrequest, orallyeither or to the court so that nowriting, unambiguously,
Dorman,can thatperson say requestreasonable the was not made.” 798

(“[T]he1366; Buhl, simplyF.2d at 233 F.3d at 792 law anrequires
affirmative, request, and not that tounequivocal, require requestdoes be

court.”).inwritten or the form of a formal motion filed with the
that a serequirement request proceed pro unequivo­The to be clear and

“First,purposes. backstopcal serves at least two it acts as a for the
counsel, . .right by ensuringdefendant’s to that . does not inadver­[he]

tently right through musingswaive that occasional on the benefits of
1989).(9thCarroll, 1441, 1444self-representation.” Adams v. 875 F.2d Cir.

an of the to counsel isprotection against right“This inadvertent waiver
by merelybecause counsel does notespecially important representation

defendant,justiceto for the criminal it marks thetend ensure individual
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systemas fair confidence in theprocess legitimate, sustaining publicand
(4thFrazier-El, 553,inand the rule of law.” United States v. 204 F.3d 559

2000) omitted).(quotationCir.
Second, the “serves an institutional It arequirement purpose: prevents

defendant from of the mutual of the totaking advantage exclusivity rights
Adams, 1444;counsel and atself-representation.” 875 F.2d see United
(6th 2004)Cromer, 662,v. (“RequiringStates 389 F.3d 683 Cir. an articulate

and right proceed prounmistakable demand of the to se decreases the
danger savvyof a defendant thesemanipulating mutuallytwo exclusive

Catch-22.”).to the in “Arights put court a defendant who vacillates[trial]
at trial wishing bybetween to be represented wishingcounsel and to

Adams,represent placehimself could the trial court in a difficult position.”
counsel, could,875 F.2d at 1444. “If the court appoints the defendant on

appeal, rely on his intermittent requests self-representationfor in arguing
himself;that he had been denied the to ifright represent the court permits

self-representation, the defendant could claim he had been denied the right
to requirementcounsel.” Id. “The of unequivocality resolves this dilemma
by forcing the defendant to make an Ifexplicit equivocates,choice. he he is
presumed Id.-,to have requested the assistance of counsel.” see Tuitt v.
Fair, (1st 1987) (“Where166,822 F.2d 174 Cir. the two inrights are
collision, rightsthe nature of the two itmakes reasonable to favor the right

which, denied,to counsel if leaves the average defendant helpless.”).
in“indulge everyCourts reasonable presumption against waiver of

Davis, 185, (1994)counsel.” State v. omitted);139 N.H. 190 (quotations
Buhl, 790;accord Woodard, 95, 106,233 F.3d at United v.States 291 F.3d

(1st 2002) (right109 Cir. to paramount).counsel is “In ambiguous situations
bycreated a defendant’s vacillation or manipulation, we must ascribe a

primacy’‘constitutional to the toright counsel because this right serves
both the individual and collective good, opposed onlyas to the individual
interests by protecting Frazier-El,served the ofright self-representation.”

bottom,204 F.3d at 559. “At rightthe to self-representation[constitutional]
is not ...” affirmabsolute Id. it “exists to dignityWhile the and autonomy
of the accused and to allow the presentation may,of what at least
occasionally, defense[,]be the accused’s possiblebest right[t]he does not
exist... to be used as a tactic for delay, disruption,for for ofdistortion the
system, or manipulationfor of the trial process.” Id. at 560 (quotation and

omitted); 806, (1975).citations California,see Faretta v. 422 U.S. 834 n.46
“A trial court must permittedbe to adistinguish manipulativebetween
effort to present particular arguments and a sincere desire to dispense with

Frazier-El, 559;the benefits of counsel.” 204 F.3d at see Martinez v. Court
(2000)Dist., 152, (“[T]heAppeal AppellateCal. Fourth 528 162U.S.of of
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efficiencyin the and of the trial atgovernment’s ensuring integrityinterest
in ownoutweighs acting lawyer.”).times the defendant’s interest as his

that aprinciples,Consistent with these numerous courts have ruled court
ifmay properly deny request self-representationa defendant’s for the

request manipulate delay proceedings.is intended to the court or the See
(4th 2005)Bush, 263, (requestUnited States v. 404 F.3d 271-72 Cir. made

manipulate delay proceedingsto court or is deemed not to be clear and
(10thMackovich, 1227,v. 209 1237unequivocal); United States F.3d Cir.

2000) (affirming request self-representationdenial of for made two weeks
in supportedbefore scheduled trial date when evidence record district

court’s conclusion that a tacticrequest “merely delay”).was for But cf.
(3d 1982) (“[E]ven185,v. 674Welty,United States F.2d 189 Cir. well-­

founded of intentional cansuspicions delay manipulative provideand tactics
no substitute for the to ainquiries necessary protect defendant’s constitu­
tional Put another have that itrights.”). way, proper denycourts ruled is to

Marshall,a forrequest self-representation Peoplethat is insincere. v. 931
(Cal. 1997) (Faretta’s262, 271P.2d emphasis knowing,“on the defendant’s

voluntary, unequivocal, competent right suggestsand invocation of the that
denied.”).an insincere . .request. may be

(6th291, 2004),I find v. Manthey, App’xUnited States 92 Fed. 295 Cir.
case,instructive. In that requested permissionthe defendant to proceed

se at the end ofpro pretrialthe at which he had asked the court to release
him immediately because of his previous counsel’s ineffectiveness.
Manthey, App’x92 Fed. at 295. the court appointedWhen instead new
counsel, the defendant said that he wanted to defend himself so that his

delayed.trial would not be Id. The repeated requestdefendant never that
at pretrials duringlater or trial. Id. The court thatappellate ruled the

“single,defendant’s off-the-cuffremark” was not “the clear and unequivocal
torequest proceed pro required byse Faretta.” Id.

Davido, 439,Similarly, in 868 A.2d at the defendant thatrequested new
appointedcounsel be and stated that if new counsel not appointed,was the

defendant would have “no other alternative but to 6th[exercise] [his]
[right] representamendment to and attorney][him]self have as[the [his]

omitted.)(Quotationassistant.” The trial court denied the defendant’s
for arequest attorney representnew and to himself. Id. uponBased its

totalityreview of “the of the surrounding request,”circumstances the the
Pennsylvania ruled thatSupreme Court the defendant did not invoke his
right to self-representation. Id. The court observed that the defendant’s

uponletter was focused his for new counselrequest “requestand his to
proceed pro posed onlyse was as his ifalternative he was not afforded new

Thus, ruled,counsel.” Id. at 440. the court “it employed bargainingwas as a
device, rather than as a for representation.”clear demand self Id.
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mind,in I turn to theWith these tenets now whether trial court erred
impliedly request proceedwhen it found that the defendant’s to se waspro

(2008)Silva, 96,unequivocalneither nor clear. See State v. 158 N.H. 102
(court necessaryassumes that trial court made all to itsfindings support

(‘Wedecision); Marshall, at931 P.2d 273-74 have found no case that
a findingdeclares that unless the trial court made factual on the record

explaining denying self-representation,its reason for a motion for the
reviewing court must conclude that no proper denyingbasis existed for the

right self-representationmotion or that the defendant’s of infringed.”).was
majorityThe asserts that the defendant’s request representto himself

was “affirmative and unequivocal, thougheven it was conditional.” The
majority that essentiallycontends “the defendant was that if thesaying

continuance,court lawyer grantwould not dismiss his or a then he wanted
representto himself.”

if I agree, arguendo,Even were to “that an assertion of Faretta rights
may be if it onlyefficacious even is made on the condition that another
requested preferred deprived,...and form of relief be this does not mean
that a rightsconditional assertion of Faretta is always efficacious.”Jordan

(1st (citationFicco, 452, 2005) omitted).v. 134 Fed. 454App’x Cir. Under
majority’s analysis,the own the defendant conditioned his forrequest

self-representation upon the trial court’s denial requestof his to dismiss his
(and one)lawyer appoint However,a new or to agrant continuance. the trial

grantedcourt the adefendant four-week continuance until January 25th.
Thus, he received the alternative requested.relief he theAlthough trial

interpretedcourt the requestdefendant’s as a motion for a continuance
25th,beyond January Rather,the defendant saydid not this. he onlyasked

“for a justcontinuance so tolong enough gather evidence”exculpatory[his]
and review his case with counsel.

When, case,as in this alleged“the assertion of rights clearlyFaretta is
on preferredconditioned the denial of a form requestedof relief involving

when, case,counseled inrepresentation,” and as this the trial court has
granted (here,the defendant the preferred continuance),form of relief a

subsequent objection“without or of requestrenewal the for self represen-
tation, it would undermine the Sixth Amendment to treat the conditional
assertion of rightsFaretta as I “unwillingefficacious.”Id. am to endorse
such a result.” Id.

Moreover, upon conduct,”based “all of defendant’s words and I[the]
believe that the trial court reasonablycould have decided that the

“trulydefendant did not to give up right representthe to counsel andwish[]
himself and that righthis invocation of his to self-representation was

Marshall, 274,neither norunequivocal sincere. See 931 P.2d at 275.
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requestviewed the defendant’sreasonably could haveThe trial court
The recordspecious.cause asbe removed forAttorneythat Soldati

counsel,firstnot the defendant’sAttorneythat Soldati wasdemonstrates
defendant, numeroustheappointed representhe was toand that before

court,informed the whenAttorneyAs Soldaticounsel had withdrawn.prior
there’s been a series of counsel“I understand thatasking for a continuance:

court, casetrial the defendant’sAccordingcase.” to thethat have had this
times, at [the defendant’s]“a number of sometimeshad been continued

request.”
to which the defendantallegedthe “conflict of interest”Additionally,

appointeda motion for substitutehardly prevail uponthat. Topointed was
himcounsel, that the conflict between and hisa must establishdefendant

it in a total lack of communicationso that resultedgreatcounsel “was
Genao, 305, 312v. 281 F.3dan defense.” United Statespreventing adequate

omitted).(1st 2002) byThe conflict asserted the defendant(quotationCir.
view,this standard. In the defendant’smeetingnot come close todoes

a motive to “sink”mayor,soon to be he hadAttorneybecause Soldati was
he conviction” and demonstrate hisget[could] [a]the defendant’s case “so

concerncommunitythe safe. The defendant’skeepingcommitment to
on the frivolous.borders

the defendant’s reference toreasonablyThe trial court could have viewed
court, inThe defendant told thespecioushimself as as well.representing

effect, Attorneyaboutprior complaintsthat the court had misconstrued his
disingenuous.that this claim wassupports findingThe record aSoldati.

issue, nothinghe said about theAttorney Soldati first raised theWhen
the court allowed thewanting representdefendant to himself. When

the defendant alsocomplaints attorney,defendant to air all of his about his
Indeed,to himself. he made it clearnothing wanting representsaid about

counsel; he wanted arepresented by specifically,that he wanted to be
more or even...thoroughlycontinuance so that he could “review case[his]

case with counsel.”begin to review [his]
Further, reasonably viewed the defen-the trial court could also have

justification representing disingenuous.for himself as Thedant’s asserted
he did not wantrepresentdefendant said that he wanted to himself because

counsel, yet complainedof when hedelayed by appointmentto be the new
Soldati, a continuance.specificallyhe said that he wantedAttorneyabout

Attorneymotion to haveIn of the defendant’s borderline frivolouslight
“conflict,” disingenuous suggestionremoved because of a and hisSoldati

attorney, rightabout his he intended to assert hiscomplainedthat when he
reasonablycourt could haveto I believe that the trialself-representation,

himself as a as arepresenting gambit,the defendant’s reference toviewed
attorneyaappointto the court to new“polite pressureform of blackmail”
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(Ct. 1981).374,for him. v. 172People Lopez, Rptr. App. “AnyCal. 377
dispassionate reading of this record reflects that this defendant playingwas

the court ongames with this issue.” Id.
The defendant’s failure to mention himself untilrepresenting again this

further initialappeal supports requestthe view that his was insincere. See
295; Valdez,Manthey, 296,92 Fed. at see also v.App’x People 82 P.3d 317

(Cal. 2004) (“[T]he onlyfact that defendant made a single reference to the
right self-representationto . .. thesupports conclusion that defendant did

motion.”); Kikendall,not make an unequivocal Faretta Morris v. No.
(E.D.N.Y.(JFB), 1097922, 2009).23,2009 at *11 April07-CV-2422 WL But
(Cal. 2003) (whenDent, 1286,Peoplesee v. 65 P.3d 1289-90 court told
counsel,defendant he not speak except throughcould defendant’s failure to

request proceed prorenew his to se was not equivocation;evidence of
defendant could well have anybeen convinced that further request for

futile).self-representation would be
case, Dent,In this unlike trialthe court indicated that it would entertain

‘Well,a future motion. it the request,When denied the court said: at least
— mean,at stagethis that’s fine. I I’m removingnot Mr. IfSoldati. there’s

dealingsome further motion with Ianything, will address it.” I interpret
this statement to mean that the court would entertain a byfuture motion
the defendant to proceed pro Regardless, statement,se. hearingafter this
the defendant could reasonablynot have believed that the trial court had
conclusivelyforeclosed the ofoption self-representation. Tena,PeopleSee v.

(Ct.412, 2007).Rptr.67 Cal. 3d 422 App.
totalityGiven the of the circumstances surrounding the defendant’s

conclude,Irequest, court,would like the Manthey that the defendant’s
“single, off-the-cuff’ reference to representing himself did not constitute an
unequivocal request for self-representation as required by Faretta. The
defendant’s statements “do not unequivocalconstitute an invocation of the

ofright self-representation simply... because the trial court failed to make
an express finding on the record that requestthe was equivocal” or

explainotherwise its reasoning Marshall,for thedenying request. 931P.2d
at 274.

Even if I were agreeto with the interpretationdefendant’s of request,his
Ibecause view the interpretationalternative described above as reason­

able, I would be constrained to find requesthis ambiguous. See Burton v.
(5thCollins, 131, 134 1991).937 F.2d Cir. “The fact that there is more than

one interpretationreasonable of the dialog between and[the thedefendant]
is, sense,trial injudge a the best evidence that [the did notdefendant]

andclearly unequivocally assert his right self-representation.”to Id. “Our
task ... is not to evaluate whether these competing interpretations the[of
defendant’s are evenlywords] balanced or assess which is more reasonable.
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court’s, everyin reasonableindulgeis tolike theobligation, [trial]Our
Therefore, in face ofthethe to counsel.rightwaiver ofagainstpresumption

importantthat mostprotectivemost ofpositionI must credit theambiguity,
(1st 1999)396, 405Proctor, (quotationCir.v. 166F.3dUnited Statesright.”

omitted). by [theof a clear indication“In absence[the]and citation
torightconstitutionalto waive his fundamentalof his desiredefendant]

such aan record thatcounsel, ambiguousto infer fromunwillingwe are
Burton, F.2d at 134.waiver existed.” 937

if torequest proceedthat even hisAlternatively, the defendant contends
thethe trial court to resolveuponit was incumbentambiguous,se waspro

in toSweeneyour decisionuponcreated. He reliesambiguity his words
misplaced.I find his reliancesupport argument;this

to make aattorneythat his refusedcomplainingIn whileSweeney,
behalf, the trial court if hethe defendant askedargument on hisparticular

668,at 669Sweeney, 151 N.H.right lawyer].”the to fire [his“ha[d]
omitted). further, the trialinquireRather thanemphasisand(quotation

answered, time, at 669 and(quotation“At this in no.” Id.pointcourt
omitted). could be inter-requestruled that the defendant’semphasis We

a forpro requesta to se or as substitutepreted request proceedeither as
the trial court touponat 671. held that it was incumbentcounsel. Id. We

Id.question presented.the that the defendant’sambiguityresolve
Proctor, 166 F.3d at 403. SeeuponIn we relied dicta fromSweeney,

Proctor, however, distinguishablewas from151 N.H. at 670.Sweeney,
matter, it notthe instant because didSweeney, distinguishableand is from

counsel; it the revocation of such arightinvolve a waiver of the to involved
Proctor, 397, inIn our reliancemy opinion,waiver. 166 F.3d at 402-03.See

was, thus,Sweeney upon misplaced.the dicta from Proctor
faced withconflating dutycan be as a court’s whenSweeney interpreted

appointed dutywith counsel with itsexpresseda defendant’s dissatisfaction
Inproceed proto se. theambiguous requestfaced with a defendant’swhen

situation, further.duty inquirethe court has an affirmative to Seeformer
(1st 1999) (‘WhereProchilo, 221, 225 Cir. theStates v. 187 F.3dUnited

counsel,to the trial court shouldobjections appointedaccused voices
ellipsisand(quotationinto the reasons for the dissatisfaction.”inquire

omitted)). latter, duty inquire triggeredto is not becauseIn the the court’s
not clear and unam-self-representationfor wasrequestthe defendant’s

(1984) (Mar-966,v. 469 U.S. 970-71Wainwright,See Raulersonbiguous.
certiorari) (“Iffor of ashall, J., petitionfrom denial of writdissenting

trial need notambiguous, judgeis theself-representation]request [for
of a desire to waive athere been no clear indicationrespond, because has

follow,..., hearinga Faretta mustIf the is clearrequestto counsel.right
to with the unwantedrequired proceedthat the defendant is notto assure
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(“Farettacounsel.”); Cromer,assistance of 389 F.3d at 682 procedures are
only required clearlywhen a defendant has and unequivocally asserted his

se.”); Com., 678, 2009)right proceed proto v. (Ky.Winstead 283 S.W.3d 683
(same); (11th 2011) (“[A]Mecusker, 1272,Gill v. 633 F.3d 1293 Cir. trial
court’s to aobligation hearing,conduct Faretta at which a defendant is
made aware of the dangers disadvantages self-representation,and of is
triggered by the defendant’s clear unequivocaland assertion of a desire to

omitted)); Tuitt,represent (quotationshimself.” and brackets see also 822
176-77; Barham, (1985).631,F.2d at v.State 126 N.H. 637

A requirement that a trial court inquire further when faced with a
forrequest self-representation that is neither unambiguousclear nor

“creates an undesirable counterweight maywhich lead to a defendant’s
amaking ordinarilychoice which is not in Myers,his interest.” Com. v. 748

(Mass.471, 2001).N.E.2d 476 App. Ct. Because the right representto
necessarily counsel,oneself ainvolves waiver of the toright and because the

right to counsel is paramount, judge’sthe role in this strategic decision
problematic;would be to the judgeextent the appeared urgeto the

defendant to rightexercise his to self-representation, the judge would
appear to him tourge rightwaive the to counsel. See id.

read, therefore,Properly I view our inholding Sweeney regarding the
dutycourt’s to inquire further as limited to the toduty inquire when a

expressesdefendant dissatisfaction appointedwith counsel. To the extent
that Sweeney can be tointerpreted require a trial court to inquire further
of a defendant when the defendant clearlyhas not and unambiguously

se,asserted the toright proceed pro I view languagethis as dicta and not
controlling in the instant case.

Here, he,the defendant argue,does not nor could that the trial court
failed to inquire sufficiently as to his reasons for his dissatisfaction with
Attorney se,Soldati. Faced with an ambiguous request to proceed pro and
having explored sufficiently the defendant’s reasons for being dissatisfied

attorney,with his I would conclude that the trial court had no constitutional
obligation inquireto further.

reasons, therefore,For all the above I would hold that the trial court did
not violate the defendant’s constitutional toright represent himself because
the requestdefendant’s for self-representation was neither clear nor
unequivocal. Because the HampshireNew Constitution is at least as
protective circumstances,as the Federal Constitution under these see State

Thomas, 327, (2003); Faretta,v. 150 N.H. 807,330 422 U.S. at I would
necessarily reach the same conclusion under both constitutions.

HICKS,J., injoins the dissent.


