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others,not(2006). some claims butupon252, 261-62 party prevailsWhere a
severable, anyanalyticallyclaims areand unsuccessfuland the successful

claims.on unsuccessfulspentto exclude timeshould be reducedfee award
Id. at 261.

didHollowayHere, corporation,theHolloway prevailed againstalthough
Therefore, feewe vacate the currentindividually.Lucicagainstprevailnot

veil-piercingwhether theto the trial court to determineaward and remand
and, so,if theseverable”“analyticallycontract claims areand breach of
award. See id.reduce its initial feewhich the trial court mustbyamount

any attorney’sfor fees.will be hableOnly corporationthe

part;vacated inpart;inAffirmed
and remanded.

Conboy Lynn, JJ.,Hicks, concurred.Duggan, and
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(Nicholas Cort, attorneyattorney generalA assistantDelaney,Michael
fororally),on the and thegeneral, brief State.

defender, Concord,Wolford, appellateLisa L. assistant of on the brief
orally,and for the defendant.

LYNN, defendant, Smith, an order theappeals SuperiorJ. The Michael of
(Smukler, J.) suspended sentencesimposing portions previouslyCourt of

felonyfor convictions.We affirm.
record,thepertinent procedural posture, byThe facts and as established

2008, chargedIn the was six classFebruaryare as follows. defendant with
mischief,for that thecharge, allegedA misdemeanors. One criminal

had inDanyelle apartment. Subsequently,defendant Nichols’sdamaged
2008, sixApril felony charges.March and the defendant was indicted on

indictment, thatallegedfor witness the defendant at-tampering,One
tempted testimony petition.to influence Nichols’s in a domestic violence

to the inpleaded guilty felony chargesThe defendant December 2009. On
08-S-753, -755, -756,charges,three of the docket numbers and thefelony

defendant was sentenced to concurrent terms of between and seventwo
at theyears prison,state with six months of the minimum and all of the

felonymaximum terms for seven the threesuspended years. On other
08-S-491, -750, -760,docket thecharges, numbers and defendant was

yearssentenced to concurrent terms of two and five at the statebetween
suspended period yearsall for a of five from from hisprison, release

08-S-753, -755,instand-committed sentences docket numbers andprison
-756, imposed.and consecutive to those sentences if

08-S-753, -755,inThe orders docket numbers and -756sentencing
the following provision:contained

Suspensions uponare conditioned behavior andgood compliance
of this towith all the terms of . . . Failure withcomply[order.]

inmay anythese conditions result the of orimposition suspended
todeferred . . . The is ordered of goodsentence. defendant be

with all the of thiscomplybehavior and terms sentence.

2010,In to the sixJanuary pleaded guiltythe defendant misdemeanor
jail,and was to terms of six months in thesecharges sentenced concurrent

running concurrently felonysentences also his sentences in docketwith
08-S-753, -755, sentencingnumbers and -756. misdemeanor ordersThe
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language felony sentencing prohibitedincluded the same as the orders and
Danyellethe defendant from Nichols.contacting

incarcerated, attempted throughOnce the defendant to contact Nichols
prison’s telephone system. Although prison’s systemthe the blocked his

call, suspended felonythe moved to the sentences of all siximposeState
convictions, that the call violatedarguing attempted goodthe condition of

in those The court thatsuperior agreedbehavior sentences. the call
condition, effect,good findingviolated the behavior the call “in an at-

orders”;indirect criminal oftempted contempt the court[misdemeanor]
itconsequently, imposed yearsix months of the minimum and one of the

08-S-753,-755, -756,maximum sentences in docket numbers leavingand the
suspended. appealother sentences This followed.

argues superior byThe defendant that the court erred imposing a
of theportion suspended felony sentences based on his violation of the

(1)no-contact condition in his misdemeanor sentences because: violation of
and, therefore,no-contactthe order is not a crime is not a violation of the

(2)sentences;good felonycondition of behavior in his it priordid so to
determining whether the callattempted constituted criminal or non-

(3)criminal contempt; there was insufficient evidence to theprove defen-
connected;dant violated the no-contact condition because callhis never and

(4)when his felony imposed,sentences were he lacked that violatingnotice
the conditions of his later misdemeanor in impositionsentences could result
of portions suspended felonyof the sentences. argumentsWe examine his
in turn.

I

The defendant first thatargues he did not violate the condition of good
in his felony sentencingbehavior orders contemptbecause of court is not a

crime under the Criminal Code. He contends that criminal iscontempt only
a purposesconsidered crime for of aestablishing chargedthat defendant

with criminal contempt must be afforded the same due process guarantees
in ordinaryas criminal proceedings. disagree.We

We review the trial court’s application of the law to the facts de novo. See
(2006).Dover, 181,v. CityState 153 N.H. 185of

“To aimpose suspended or deferred on groundsentence the that the
behavior,defendant has goodviolated... condition of a trial court[a] must

find that the inengageddefendant criminal conduct.” v. Kelly,State 159
(2009)390, omitted).N.H. 391 (quotations Violation of a sentence condition

that presenceoccurs outside the of the court can constitute indirect
(2003).Nott, 280,criminal contempt of court. State v. 149 N.H. 282Cf.

“Criminal differs from civil in thatcontempt contempt purposeits is to
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.and vindicate the of the court . . Id.protect authority dignitythe
omitted). A defendant convicted of criminal(quotations and citations

for a amount of time without thecontempt “may imprisonedbe determinate
is and not forability purge punitiveto the sentence because incarceration

of the to with a court order.”purpose compelling complythe defendant
(1992).Wallace, 267,v. N.H. 270State 136

that criminal amounts tolong recognized contemptWe have
(1995)Goodnow, 38,criminal conduct. v. 140 40 (“HavingSee State N.H.

been found in criminal and sentenced therefor tocontempt imprisonment,
offense”).the defendant has for a criminal is anpunished “Contemptbeen

— specificoffense at commonlaw a and substantive offense that is separate
inand distinct from the matter out of which the arose.”litigation contempt

(2005).Kosek, 722,In the Matter Kosek & 151 N.H. 726 haveWeof
rejected the that is not a crimeexpressly argument contempt simply

Martina,inbecause it is not defined the Criminal Code. See State v. 135
(1991)(“RSA111, in any wayN.H. 116 625:6 does not abolish the common

added)).of criminal contempt (emphasis Similarly,law crime ...” the
United has criminalSupreme consistently contemptStates Court treated

(1994)See, 821,e.g.,as a crime. Mine Workers v. 512 826Bagwell, U.S.
(“Criminal ....”). Thus,incontempt ordinary havingis a crime the sense

sentences,to inattempted violate the no-contact order the misdemeanor
the in criminal ofengageddefendant conduct and violated the condition

ingood felonybehavior his orders.sentencing

II

Next, argues superiorthe defendant that the court prematurely
him contemptconvicted of criminal since it did so without aholding hearing

was, fact,to determine whether his in criminal orcontempt merely a
arguesviolation-level offense. He that since nocontempt penaltyhas fixed

and its only judged retrospectseriousness is in based theupon punishment
given, superiorthe court improperly imposed suspended felonyhis sen­

havingtences without held a to determinehearing severitythe of his
However,underlying offense. conviction of a crime is not a toprerequisite

Rather,the of aimposition suspended imposing portionssentence. when of
need,sentence, find,a previously suspended a trial court only by a

evidence,preponderance of the that the defendant committed a violation of
(2008).Gibbs, 538,a suspension condition. v. 157State N.H. 542 The State

bycan meet this burden “either factestabhshing the of a criminal
conviction for acts bythe which constitute the violation or of theproof
commission of the atunderlying acts.” Id. 540. The mere fact that the
classification a contempt dependsof as criminal on the sentence actually
imposed does not this because the law criminalchange analysis regarding
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and thus the defendant was on sufficient noticecontempt is well-established
criminalknowingthat his violation of a court order could be treated as

(1997)(inLanier, 259, 271-72conduct. States v. 520 U.S. contextUnitedCf.
statute,of for civil dueholding public violating rightsofficialliable federal

“if, if, inwarning only lightfair is satisfied but the ofprocess requirement
preexisting apparent”law the unlawfulness the is[under Constitution]

(1995) (neces­omitted)); Fitanides, 425,v. 427(quotations State 139 N.H.
sary specificity vaguenessto avoid constitutional need not be contained in

itself, statutes, decisions,may gleaned priorthe statute but be from related
or generally accepted usage). impositionWe review the trial court’s of a

sentence for ansuspended Kelly,unsustainable exercise of discretion. 159
N.H. at 391.

Here, the court asuperior by preponderancefound of the evidence
that the underlying dialingdefendant committed the act of Nichols’s
number, and that sufficientlyalso found this conduct was serious to

attemptedconstitute an criminal of court.contempt Because the record
supports findings, saythose we cannot that trial court unsustainablythe

Chatelain, 114, 124-25exercised its discretion. v.United States 360 F.3dCf.
(2d 2004)Cir. (though defendant’s state court guilty plea onlywas to a

offense,violation-level evidence before courtfederal was sufficient to
law,establish that his conduct constituted a crime under state thereby

release).theviolating supervisedterms of his federal

Ill

Next, the defendant thatargues he did not violate the no-contact
condition of his misdemeanor sentences the prison phone systembecause

and, thus,blocked his call totelephone Nichols the State had insufficient
evidence to an attemptedfind criminal contempt. disagree.We

In general, to onprevail challengehis to the of thesufficiency
evidence, prove fact,the defendant must that no rational trier of allviewing
of the evidence alland reasonable inferences from it in a light most

State,favorable to the could have guilt byfound the standard of proof
to inapplicable proceeding question. Littlefield,the v.State 152 N.H.Cf.

(2005).331, sentence,350 aimposing previouslyWhen suspended the trial
court must “independently the evidence before it to determineevaluate]

by evidence,whether the State aproved, preponderance of the that a
Gibbs,violation of the suspension conditions had occurred.” 157 N.H. at

542. Our standard of review on this claim legalof error is de novo. See State
(2011).237,v. 162Kay, N.H. 243

“Criminal acontempt byis sanction the trial court aimposed when
defendant has intentionally failed to with a valid order ofcomply which the
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(2007).Hancock, 301,v. 156 N.H. 304knowledge.”defendant had State
judge,outside the of the withoutcontempt presence“Indirect is committed

of element of Id. athaving personal knowledge every contempt.”the judge
must thecontempt, prove305. To indirect criminal the Stateprove

order,order, of the and theknowledgeexistence of a valid the defendant’s
Nott, 149 N.H. atcomplydefendant’s intentional failure to with the order.

Further:282.

if,a crime aattemptA is of an to commit withperson guilty
committed, tothat a crime be he does or omits dopurpose

which, under the circumstances as he believes them toanything
be, is an act or omission a substantial toward theconstituting step
commission of the crime.

(2007).629:1, I “The for is same as thatpenalty attemptRSA the
(2007).629:1,authorized for the crime that was ...”attempted RSA TV

order,The defendant does not the of the no-contactchallenge validity
order; thus,knowledgeor his of that we do not address those issues.

Rather, challenges sufficiencyhe the of the evidence to his “inten­prove
tional failure to comply with the order.” Based our review of theupon
record, however, inwe conclude that the defendant’s conduct dialing

telephoneNichols’s number from prison bythe was sufficient to establish
requisite preponderance that,the of the evidence standard with the

order,of inpurpose contacting Nichols violation of the court ahe took
Therefore,substantial towardstep accomplishing that end. the trial court

justifiedwas in thatconcluding the defendant committed attempted
Gibbs,contempt.indirect criminal 157 N.H. at 542.

IV

Finally, the thatarguesdefendant because his misdemeanor sentence
sentences,with no-contact imposed felonythe order was after the he lacked

that violatingnotice the no-contact order would trigger imposition of his
suspended felony sentences. He thatargues this lack of notice violated his

process rightdue to know the “exact nature of sentence.” See State v.[the]
(2001)135, omitted).146Budgett, (quotationsN.H. 137 disagree.We

Because the defendant process argumentadvances his due under
I,both Part Article 15 of the State Constitution and the Fourteenth

Constitution,Amendment to the Federal familiarfollowing practice we
first,consider his state constitutional claims referencing federal decisions

(1983).Ball, 226,for guidance only. State v. 124 232 In Budgett,N.H. we
established that when a himliberty requiresdefendant’s conditional to

act,refrain from a sentencing clearlynon-criminal the order must
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trigger impo-delineate which non-criminal acts violate its terms and will
any suspended probationary Budgett,sition of or sentence. 146 N.H. at

Conversely, sentencing138-39. a order need not state thatexplicitly
a crime violates the conditions of a order. id. atcommitting sentencing See

Because,138. as discussed well-established law makes it clearpreviously,
punishedthat the deliberate violation of a court order can be as a criminal

the defendant had sufficient notice that an tocontempt, attempt violate
trigger imposition suspended felonythe no-contact order could of the

sentences.
Since, law,in this area of the Federal Constitution affords the defendant

Constitution,greater protectionno than the State we reach the same result
under the Federal Constitution.

Affirmed.

DALIANIS, C.J., HICKS, JJ.,and DUGGANand concurred.
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