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declaratory-requestneither a forpetition in this case evincesthe entire
Rulewith tocontroversy respecta with the Stategenuinenorrelief

theMoreover, in in“petition equity”mere use of the303.05(j). phrasethe
theis, itself, transformthe in and of insufficient topleadingofcaption

action, mandamusseekingnature is an actionunderlying of this which
law,a of therelief, judgment. Accordingly,for as matterdeclaratoryto one

declaratory againstfail to claim them to reliefpetitioners plead entitlinga
303.05(j).interpretation validityand of Rulerespectwith to thethe State

a that conductFinally, the “seek declaration the Town’spetitioners
anddams a permitin beaver and beaver withoutinstalling pipes breaching

482-A:3,201:9,notice to was a violation of[them] [RSA] [RSA]without
conclude,483-B:5-b, however, thethat212-A:7.” We[RSA][RSA] and/or

by passingto make more than thisargument failingwaived thispetitioners
Auth., 146Appealit in Transitreference to their brief. See Manchesterof

454, (2001).461N.H.

■Affirmed.

DUGGAN, Lynn, JJ.,DALIANIS, C.J., and concurred.and CONBOY
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(Peter Malia, theP.A, J. Jr onof MaineOffice, Fryeburg,LawHastings
orally), plaintiffs.and for thebrief

(Laura on thePA, SpectorA.Group, of LaconiaMunicipalMitchell
for the defendant.orally),brief and

(the Board),defendant,LYNN, Planning BoardThe Town of MadisonJ.
Margaret Ettinger, cross-appeal,the Thomas andappeals, plaintiffs,and

(1)J.), a(Houran, which: held thatthe CourtSuperiorthe decision of
3,2010, Right-to-Knowon violated thebysession the Board Marchprivate

(2)2010); forLaw, plaintiffs’ requestdenied the(Supp.91-A:2 andRSA
attorney’s fees. We affirm.

I

2009, PomeroyIn thefollowingThe trial court found the facts. June
(Pomeroy) from theapprovalLimited received conditionalPartnership

ownershipa condominiumbuildings propertyBoard to convert the on its to
Inconvey Conservancy.the topropertyform and to of the Naturepart

2010,January plaintiffs, Pomeroy property,the thepropertywhose abuts
challengeto them to of therequested public hearing approvala allow the

3,a hearingThe Board for Marchplan. publiccondominium scheduled
2010, grant approval Pomeroyto to final of the applica-consider whether

atattorney appeared hearing.tion. thatplaintiffs’The
Board, joinedAt the the the itsp.m., hearing, by7:00 scheduled time of

assistant, Inprivate thirtywent into a for minutes.administrative session
session, athey attorney,that read and discussed emails from the Board’s

over from thesummarizing legal relayed phonememorandum advice the
assistant,to Board’s and fromattorneyBoard’s the administrative letters

reopened hearingthe The then the at 7:34plaintiffs’ attorney. p.m.Board
and, matter,hearing attorney grantedthe on.the finalplaintiffs’after

Pomeroy application.to theapproval
court, privatein that theplaintiffs petition superior arguingThe filed a

(2001Law, ch.Hampshire’s Right-to-Know RSA 91-Asession violated New
2010), 91-A:8,and an of fees under RSASupp. seeking attorney’s& award
2010).I The court that the session violated(Supp. superior agreed private

Law, theRight-to-Know but refused either to invalidate Board’sthe
plaintiffs attorney’sor to thePomeroy applicationof the awardapproval

appealfees. This followed.



788

II

argues permittedThe that members aBoard its were to read letter from
incounsel discuss its contents a session theprivateand under “consultation

legalwith from the of a in the“meeting”counsel” exclusion definition
91-A:2, 1(b). aRight-to-Know Law. See RSA The Board’s view is that

legalconsultation with counsel the ofencompasses discussions of advice its
attorney attorney discussion, or,when atpresenteven the is not the in the
alternative, the legislature nothing “codifythat intended more than to the

attorney privilege appliescommon law client as it publicto bodies.” The
Right-to-Knowof the inmeaning questionLaw this context is a of first

impression.

ofinterpretation Right-to-KnowThe the toLaw is be decided
Police,ultimately by Murray 579,this court. v.N.H. Div. State 154 N.H.of

(2006).581 apply ordinarythe statutoryWe rules of construction to our
Law,of Right-to-Knowreview the and accordinglywe first look to the plain

meaning Nashua,of the words Union Corp.used. Leader v. 141City of
(1996).473,N.H. 475 and phrasesWords are construed according to the

approvedcommon and ofusage languagethe unless thefrom statute it
appears 21:1, (2000).a meaningthat different was :2intended. RSA We

questionsresolve theregarding Right-to-Know aLaw with view to best
statutory objective facilitatingeffectuate the of open access to the actions

and of publicdecisions bodies. See Leader Corp.Union v. N.H. Housing
(1997).Auth., 540, result,Fin. 142 N.H. 546 a broadlyAs we construe

provisions favoring and interpretdisclosure the exemptions restrictively.
Assistant, 451, (2000).Goode v. N.H. Legislative Budget 145 N.H. 453 A

public body bears the burden of that itproving may hold a nonpublic
assembly of its Hamptonmembers. Police Assoc. v. Town Hampton,Cf. of

7, (2011);162 Convention,N.H. 14 v. CountyLambert Belknap 157 N.H.
(2008).375, 379

The Right-to-Know providesLaw “allthat meetings, whether held in
person, ofby communication,means ortelephone electronic or in any other
manner, 2010).be open public.” 91-A:2,shall to the (Supp.RSA II RSA

(2001)91-A:1 expresses legislativethe ofpolicy the “Opennessstatute: in
the publicconduct of is to abusiness essential society.democratic The
purpose chapterof this greatestis to ensure both possible publicthe access

actions, bodies,to the discussions and all publicrecords of and their
accountability to the people.” The statute defines a meeting as the
convening quorumof a of amembership publicthe of “forbody purposethe
of discussing acting uponor a matter or publicmatters over which the body

control,has supervision, jurisdiction, 91-A:2,or advisory power.” RSA I
2010). counsel,”(Supp. however,legal“Consultation with is excluded from
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forrequirementsto the varioussubjectnotand is thereforethat definition
2010).91-A:2,1(b)91-A:2, (Supp.II.in RSAcontained RSAmeetingsopen

thewhethermind, must determinein westatutory schemethisWith
counsel”legalwithas a “consultationqualifiessessionprivateBoard’s

1(b). that, the Boardoutset, althoughnote2, the weAtunder RSA 91-A:
ofthe advicecontainingemailsmemoranda andmerely read themembers

session, theyprivateminutes of theirtwenty-fivefirstduringcounsel the
the session.at the end ofthose documentsthe contents ofalso discussed

Right-to-Knowto violate thesession foundprivateof theany partSince
decision, and sincecourt’saffirming superiorthebe forgroundsLaw would

the ofpurposea “forconvening quorumasmeetingdefines athe statute
RSAbody’s purview,a publicmatters withinacting upon”ordiscussing

discussionBoard’s briefI, only on whether the91-A:2, focus herewe
Law.Right-to-Knowviolated the

meaning of thethat the literalthe trial courtagree withWe
the discus­encompassdoes notcounsel” exclusionlegalwith“consultation

thatassistantmembers and its administrativethe boardamongsion
(as twoor conference betweenis “a councilhere. A “consultation”occurred

Thirda matter.” WEBSTER’Susually specialto considermore persons)or
Dictionary 2002); accorded.(unabridged490InternationalNew

Dictionary 1969) (“The(3d ofdeliberation257 ed.LawBallentine’s
to consider amatter; conferencea council oron somepersonstwo or more

counsel,” acase.”). legal“withphrasewith thetogetherReadspecial
bodypublicin which theencompass a situationdoes“consultation” not

91-A:2,1, toonlyinas set out RSAmembership,a of itsquorumconvenes
of, the publicat the directionby, orprepareda memorandumlegaldiscuss
time of theat theattorneythat is unavailableattorney wherebody’s

to have aleast, abilitytherequiresthat clauseveryAt thediscussion.
bodythe publicand ideas betweenexchange of wordscontemporaneous

attorney.and its
forposesthe statutea literal construction ofdifficultiesAnticipating the

counsel islegalwithargues that a consultationthe Boardargument,its
and thereforeattorney-client privilege,the common-lawcoextensive with

the writtento discussnonpublicenter sessionsbodies topublicallows
disagree.advice of counsel. We

evidentiaryanmatter, isattorney-client privilegethean initialAs
in theinformation sharedor client to withholdattorneytheallowingrule
of theclassic articulationrelationship. Theattorney-clientthecourse of

follows:is asprivilege
legalprofessionalkind from aany soughtof islegal adviceWhere

tosuch, relatingthe communicationsin ascapacityadviser his
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client,in hispurpose, bythat made confidence the are at instance
by bypermanently protected legalfrom disclosure himself or the
byadviser unless the is waived the client or hisprotection legal

representatives.

(1966)State, 271,Riddle 107 J.Spring Realty (citingCo. v. N.H. 273 8
Wigmore, 2292, 2327-2329, 554, 634-41§§ (McNaughtenat rev.Evidence
1961)). rule,ofHampshireNew Rule Evidence 502embodies that providing
that client has a to refuse toprivilege prevent any“[a] disclose and to other
person disclosingfrom confidential communications for the purposemade
of thefacilitating professional legalrendition of to the client...”services

1.6(a)502(b);N.H. R. N.H. R. (prohibitingEv. accord Prof. Conduct
lawyers revealing “relatingfrom information to arepresentationthe of
client”).

contrast,By the is a allRight-to-Know mandatingLaw statute that
public open meetingsbodies their publicto the unless one of several
specific, not,enumerated orexceptions applies.exclusions in general,We do
interpret a to abrogatestatute the common law a clear legislativeabsent
expression intent to 360,of do so. See State v. N.H.Hermsdorf, 135 363
(1992). Here, however, discern no why attorney-clientwe reason the
evidentiary Right-to-Knowandprivilege the Law cannot coexist. 1A N.See
Singer StatutorySinger, 23.10,& J.D. and §Statutes Construction

(7th 2009) (“Theat 481 ed. presumption against isimplied repeals
by showing irreconcilable,overcome ... a that clearlytwo acts are

repugnant relate,vital toas to matters which they and so inconsistent that
they operation.”); Railroad,cannot have concurrent see also State v.Wilton

(1937)59,89 N.H. (requiring61-62 a “positive repugnancy” between two
provisions bybefore repealing implication). Whereas the common law
attorney-client privilege a policyreflects of clients toencouraging consult
with lawyers by enabling openthe free and ofexchange information

two,between the the Right-to-Know expresses specificLaw a policymore
—governing disputedthe in bodysituation this case anamely, public

tomeeting purview. Moreover,discuss matters within its theto extent that
attorney-clientthe privilege helps prevent publica body’s adversary in

litigation from unfairgaining advantage,an the legislature has safe­
guarded 91-A:3,11(e) 2010),that interest by its enactment of RSA (Supp.

nonpublic toauthorizing negotiatesessions consider or or“pending claims
litigation which has been in writingthreatened or filed theagainst body...,
or against any member inthereof because of his such ormembership body
agency case,. . .” In any waive,. the theprivilege is client’s to and RSA

statutory public91-A:2 “as a ofoperates any possiblewaiver of theprivilege
public exceptclient... in inthe narrow circumstances thestated statute.”
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(Mass. 1985);1128,Selectmen, 1131481 N.E.2dAtty. v. Bd.District of
(Tenn.328,Anderson, 333676 S.W.2dv.County Educ. Ass’nSmithaccord

1984).

to theexceptionsspecificto enumeratedecisionlegislature’sOur
provisionsthat theseour conclusioncompelsrequirementopen-meetings

aenter intobody maypublicin which acircumstancesonlytheprovide
.. .implied.are not to be“[Exceptionsfor discussion.sessionprivate

on theonlythe limitationcomprisesitexception,an expressthere isWhere
2A N.implied.”will beexceptionsand no otherof the statuteoperation

StatutorySinger Singer, and Construc­Statutes& J.D. Shambie
omitted).2007) (footnotes(7th Notably, RSA47.11, ed.§ at 328-30tion

“[o]nly”2010) uponconsider or act91-A:3, bodies topublicII allows(Supp.
the needcontemplatedThe legislaturein session.nonpubliccertain matters

it enacted thesemembers whenamong the boardprivatefor discussions
inThe terms “discussed”mandate.open meetingsto’theexceptionsten

11(c) 91-A:3, II(d)-(j) stand inin91-A:3, “consideration” RSAandRSA
counsel”legal“consultation withphraseto the narrowermarked contrast

1(b). allow91-A:2, provisions governmentformerin Whereas theRSA
matters, provisionthe latterthe enumeratedto consider and discussbodies

— legalwith counsel. Whenfar consultationcategorya narrowerpermits
statute, thatin same we assumelanguagedifferent thelegislaturethe uses

Employees Assoc.something different. See Statelegislaturethe intended of
(2009).Personnel, 338, Had the345N.H. N.H. Div. 158 N.H.v. of

1(b)91-A:2, justto cover notexclusion in RSAlegislature intended the
of theor discussioncounsel but also “considerationlegalconsultations with

case,counsel,” much. In this thethe statute would have said asadvice of
only preparedin not to read the memorandumprivateBoard met a session

“consider” thealso to “discuss” andattorney,at the direction of the but
In of anpresent. applicablecounsel the absencememorandum without

Right-to-Know requiresmandate of the Lawexception, legislativethe clear
Selectmen, 481Atty.in the See District n Bd.they open.that do so of

at 1131.N.E.2d

that,contention because thedisagreewe with the Board’sFinally,
frommay protectedcounsel becommunications from the Board’swritten

2010), meeting itself need not have(Supp.under 91-A:5 thedisclosure RSA
publica of agoverns meeting91-A.2 whetherpublic.to the RSAopenbeen
publicprovision requiresin in thatopen; nothingmust held thebody be

attend­meeting’s publicdocuments with thelegalto share internalbodies
of records.publicconcern the disclosure91-A:4and RSA 91-A:5ees. RSA

observes, records disclosure lawIndeed, publicthecorrectlyas the Board
91-A:5, IV, “confidential” informa-anyin forexemption,an RSAcontains
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—tion further evidence that the did not thelegislature intend consultation
legal bodywith counsel exclusion of 91-A:2 to a topublicRSA allow close

a meeting whenever its discussion turns to received fromadvice its
attorney physically presentwho is neither norpresent telephonically and is

to inparticipatetherefore unable the discussion.

Ill

plaintiffsIn their cross-appeal, argue theythe that are entitled
91-A:8,1 2010).attorney’sto fees under (Supp. provisionRSA That allows

attorney’scourts to personaward fees to a who has refusedbeen access to
a public proceeding reasonablyafter ifrequesting such access the lawsuit

necessarywas in order to proceeding open publicmake the to the and the
agency knew or should have that itsknown conduct violated the Right-to-­

91-A:8,Know Law. I. plaintiffsRSA The contend thethat Board should
have “aknown as matter of common privatesense” that their session

court,violated agree however,RSA 91-A:2. We with the superior that
attorney’s fees are not decision,warranted here. As is evident thisfrom we

occasion,have today,had no before to answer particular questionthe
presented by the Board’s actions: whether a public body’s closed session to
discuss the written advice of counsel who is fitsabsent within the

legal 91-A:2,1(b).“consultation with counsel” exclusion of Goode,RSA See
145 N.H. at (concluding455 that defendant neither knew nor should have
known that due,its conduct violated chapter part,RSA 91-A in to the state

law).of that,case cannot say lackingWe guidance from this court on the
it,narrow issue before the Board should have thatknown its nonpublic

session violated the Right-to-Know Law.

Affirmed.
Dalianis, C.J., DUGGAN, JJ.,and Conboy,Hicks and concurred.

Rockingham
No. 2010-017

HampshireThe State of New

v.

Adam Mentus

Argued: 15,September 2011
Opinion 14,Issued: December 2011


