
734

Merrimack
No. 2010-296

RabbiaSalvatore

v.

Max E. Rocha & a.

23,Argued: June 2011
29,Opinion Issued: November 2011



735

(Paul brief),on theAssociation, Rindenof ConcordRinden Professional
B. on the briefPLLC, {Roger Phillipsof ConcordPhillips Office,and Law

theorally), plaintiff.and for

Associates, P.C., of NashuaRichards &Edward W.Law Offices of
orally), for thememorandum of law andRichards on theW.{Edward

defendants.

on theBennett, LLP, K. Pinsonneaultof Nashua {DavidandWiner
the intervenor.orally),and forbrief

Rabbia, order of theappeals anLynn, Salvatoreplaintiff,J. The
J.) $37,000 currently{Sullivan, that interestdirecting plusSuperior Court

intervenor, Automotive Financeto thedispersedin beheld escrowbeing
motiondenying plaintiffsand theplaintiff,of to theinsteadCorporation,

partin reverse in and remand.part,affirmattorney’s fees. Wefor

I. Background

defendant,2008, Harvardcorporatein theof businessgoingBefore out
(Harvard Auto), itsInc., principals,andSales, Hitcars.comAuto d/b/a

salvagein thewereEvangelos Karagianis,E. Rocha andMaxdefendants
ofthe are twoplaintiffintervenor andThemotor vehicle business.

of inven-purchasefinanced Harvard’sThe intervenorcreditors.Harvard’s
Harvard,withdisputein long-standinginvolved athe wastory; plaintiff

andplaintiffsconcerns theappealinstantin 2008. Thesettled Marchwhich
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the intervenor’s claims to fundscompeting gavethe defendants to their
2008,counsel to hold in inescrow the summer of while settlement

discussions the plaintiff ongoing.with were

A. Harvard and the Intervenor

The intervenor provided plan Harvard, is,“floor tofinancing” that
moneyHarvard borrowed from againstthe intervenor a line of credit to

purchase BILLINGS, JR., PLANNING,vehicles. See R. FLOOR RETAIL
Financing Leasing Industry §1.4, (2004).& in the Automobile at 7
Pursuant arrangement, 2002,to this which inbegan requiredHarvard was
to hold “in portiontrust” a of the proceeds any givenof vehicle sale for
payment to the intervenor to amortize Harvard’s In exchangedebt. for the

financing,intervenor’s Harvard granted the intervenor a security interest
assets,in all of its including its vehicles “and inventoryother of any kind”

Harvard,owned or acquired by documents,“all including but not limited
accounts,to . monies,. . . . . accounts,. . . deposit . . . generaland

intangibles,” “anyand all proceeds, additions,and products, accessions,
accessories, and replacements of the foregoing.”

Harvard and the signedintervenor the first planfloor financing agree-
ment in September 2002 and signed 2004,amended agreements in August

2004,September November 2005 and November 2006. The intervenor
perfected securityits by filinginterest financing statements with the New
Hampshire Secretary 2002,of State in 2004,October May 2004,August

2007,January April 2007 and 382-A:9-310,June 2008.See RSA -312 (Supp.
(2004).2010), -315 The perfectedintervenor’s security interest applied to

collateral,the following described in its October 2002 financing statement:
“Allnow owned or acquiredhereafter inventory including but not limited to

vehicles,inventory of motor accounts,equipment, chattel paper, general
intangibles additions, accessions,and all accessories, replacements and

(2004).proceeds thereof.” See RSA 382-A:9-502
At point 19, 2008,some before November the intervenor discovered that

trust,”Harvard’s accounts were “out of meaning that Harvard had failed to
pay the intervenor requiredas under the floor plan financing arrangement.

Billings, Jr., §1.4,See supra result,at 7. As a the broughtintervenor a
replevin action repossessto subjectHarvard’s cars securityto its interest.

1, 2009,As of December Harvard owed $1,523,664.14,the intervenor
including attorney’s fees.

B. Harvard and the Plaintiff
2008,Until March plaintiffthe was involved in a dispute with the

$201,000defendants concerning he claims to givenhave the defendants to
a $216,000become shareholder in them,Harvard and he claims to have lent
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2008, was settled.disputetheIn Marchrepay.tothey refusedwhich
27,settlement, Mayonto thechallengesHowever, result of variousas a

made into beunder the settlement2008, paymentscourt orderedthe trial
check$25,000cashier’sa1, 2008, broughtthe defendantsJulyOnescrow.

10,2008JulyAt alaw firm.attorney’sto themadeattorney, payabletheirto
check, the courtthe andcourt aboutinformed theattorneythehearing,

Thean escrow account.account orit in his client trustputhim toordered
previouslythat “thestatingan ordercourt issuedday, thefollowing
result, inAs ato be made.”shall continuepaymentsordered escrowed
additionalcheck, gave$25,000 the defendantscashier’sto theaddition

account.into an escrowattorney placedtheattorney, whichchecks to their
$37,000plus interest.in escrow wasamount heldThe total

tomotion29, 2008, granted plaintiffsthethe trial courtOn October
place previouslycounsel to theordered defensethe settlement andenforce

account, toto be disbursedescrowinterest-bearing“anfunds intoescrowed
period, unlessappealof thefollowing expirationinterestplaintiffthe with

an the trial courtappeal,In the event ofby parties.”theagreedotherwise
stayedwould beplaintiffto therequiring payment,that its ordersdecided

appealedin The defendantsheld escrow.continue to beand the funds would
settlement, trialand affirmed thethe weenforcingorderthe trial court’s

E.order, Rabbia v.Max RochaSalvatoreunpublishedin ancourt’s decision
2009).31,a., (July& No. 2008-0918

DisputeThe InstantC.

into court and2009, the escrowed fundspaiddefendantsAugustIn the
decide whetherasking the court toin the actionfiled a motion settlement

In Septemberor the intervenor.plaintiffto theshould be releasedthey
recover thein the matter and to2009, to intervenepetitionedthe intervenor

trial court heardat which thehearingAt a December 2009funds.escrowed
of theproper recipientthethat he wasplaintiff arguedtheproof,offers of

secured interestpredated anyin themhis interestfunds becauseescrowed
that it wasin The intervenor assertedhave had them.maythe intervenor

interestsecurityperfectedfunds because itsof theproper recipientthe
Followingin thehave had them.maytheany plaintiffinterestpredated

to intervene andpetitionthe intervenor’sgrantedthe trial courthearing,
appealThisto the intervenor.belongedfundsruled that the escrowed

followed.

AnalysisII.

Articleinterpretthat werequiresparties’ argumentstheAddressing
(2004(UCC). 382-A, &art. 9RSACode SeeCommercial9 of the Uniform



738

2010). so,do notSupp. rely only statutoryTo we our rules ofupon ordinary
construction, but uponalso the official comments to UCC.the See RSA
382-A:l-103(a)(3)(2011)(UCC inconstrued to make uniform the law various

(2010) (becausejurisdictions); C., 231,In re 161Alex N.H. 240 ourcf.
is largely Code,Criminal Code derived from Penal weModel have looked

to Model Penal Code and its when interpreting analogousCommentaries
statutes); Pierce, 354,New theHampshire In Matter Scott & 160 N.H.of

(2010) (we rely359 upon Familyofficial comments to Uniform Interstate
(2006)(weSupport Act); Inc., 637, 643Killarney,Bendetson v. 154N.H. will

look to official model act guidancecomments of for on intended ofmeaning
statute).election

ordinary construction,Under our of statutoryrules are thewe final
legislature’sarbiters of the intent inexpressedas the ofwords the statute

a Pierce,considered as whole. In Matterthe Scott & N.H. at160 359.Weof
itself, and,first look to the of the statute iflanguage possible, construe that

language according ordinaryto its andplain Id. Wemeaning. interpret
legislative fromintent the statute as and willwritten not consider what the
legislature might have addsaid or that thelanguage legislature did not see
fit to Id.include.

Although novo,we review the trial statutorycourt’s interpretation de
Bendetson, 641,N.H. at uphold154 we will its factual findings theunless
evidence not orsupport theydoes them are aerroneous as matter of law.
In 698, (2008).the Matter Salesky Salesky,& 157 N.H. 707of

For assume,the ofpurposes appeal,this we deciding, that the.without
a perfected securityintervenor had ininterest the Relyingescrowed funds.

upon 382-A:9-332, plaintiffRSA the thatargues any such interest was
extinguished we affirmed thewhen trial court’s order enforcing parties’the
settlement and torequiring the escrowed funds be to the plaintiffdisbursed
with The plaintiff argues occurred,interest. that once this legal and
equitable him, and, thus,to the passedtitle funds to a “transfer” within the
meaning occurred,of RSA 382-A:9-332 extinguishing the intervenor’s

in 382-A:9-332(a)(“Asecured interest the funds. See RSA transferee of
money the amoney securitytakes free of interest unless the transferee acts
in collusion with the in violating rightsdebtor the of party.”);the secured

382-A:9-332(b)(“ARSA transferee of from a depositfunds account takes
the offunds free a security depositinterest in the account unless the

intransferee acts collusion the in rightswith debtor theviolating of the
secured party.”). agree.We

The ofpurpose protectionRSA 382-A:9-332is to “afford[] broad to
take a deposittransferees who funds from account and to those who take

money.” 2. protection “helpsRSA 382-A:9-332cmt. Such broad to ensure



739

ofnot the flowimpairin do freesecurity deposit accountsthat interests
a claimenjoya willpartyand “minimizes the likelihood that securedfunds”

the funds.” RSA 382-A:9-332withpurchasesto whatever the transferee
RSAnot the term “transferee.”does definecmt. 3. RSA 382-A:9-332

Id.However, itself is not a transferee.”2. “the debtorcmt.382-A:9-332
the in which a debtorThus, not cover caseRSA 382-A.-9-332“does

the case in whichfrom its account ormoney (currency) depositwithdraws
itanother accountaccount and creditsdebits an encumbereda bank

for debtor.” Id.maintains the

a a account in whichdepositif a draws check onexample,For debtor
interest, apayable payee,and makes the check tosecurityhas aa lender

givenot rise toin the account “doessecurity depositlender’s interestthe
in withPayeein the Id. acted collusionsecuritya interest check.” “Unless

(thethe funds creditsrights, Payeein of Lender’s takesDebtor violation
isof interest.” Id. “Thisrunning Payee) securityin favor of free Lender’s

the andis a in due course of checkPayeeofwhether holderregardlesstrue
the Id.Payeeif no value for check.”gaveeven

31, 2009, weHere, Julythat “transfer” on whenwe conclude a occurred
theof escrowedrequiringthe trial court’s decision disbursementaffirmed

result, andlegalbothplaintiff acquiredto the As a theplaintiff.funds
funds, anyhim them ofentitlingthe to take freetitle to escrowedequitable

inhad them.security mayinterest the intervenor haveperfected

adepositedis witharrangement, “propertyIn the escrowtypical
delivery another the occurrence of a statedperson only uponthird for to

into an escrowparty deposits propertyIn this situation the whocondition.
of aperformanceis of account and retains title untilaccount the owner the

Louis,v. St. 81by party.” McCarthy Bldg. Companiesthe othercondition
2002).139, (Mo. When, however, of“the conditionApp.144 Ct.S.W.3d

ownership in the escrow accountcompleted, propertyis of theperformance
escrow,intoimmediately depositing propertytransfers.” As a result ofId.

andequitable subject property,title to thegrantee acquires“the immediate
conditions, thelegalof title toperformancesatisfaction or the escrowupon

127Hathaway Partnership,the In re Ranchpasses grantee.”toproperty
1990).(Bankr.859, of governing propertyC.D. Cal. “Rules lawB.R. 863

inmoney depositedin in which isapplydelivered escrow to situations
atBldg. 144.McCarthy Companies,escrow.” 81 S.W.3d

case, placedfunds in were to be disbursedIn the instant the escrow
the trialpartiesthe between the settled. Whenplaintiff disputeto the once

decision,settlement, forand we its the conditionsupheldenforced thecourt
satisfied, and to thefully “vest[ed]to title fundsplaintiffthe werepayment
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§16, (2011).at in him.” 2donce 28 Am. Escrow at 18 Accordingly,JUR.
because and titleplaintiff legal equitablethe had to the escrowed funds as

31, 2009,of July we hold that a “transfer” within ofmeaningthe RSA
occurred,382-A:9-332 and that he was entitled to thetake escrowed funds

We,security therefore,free of the intervenor’s interest. reverse the trial
court’s thatdetermination the escrowed funds and earnedinterest thereon
belong to the intervenor.

plaintiffThe next hecontends was entitled to an award of attorney’s
59,fees from the Superiordefendants’ counsel under either Court Rule

which allows an attorney’s “against anyfee award orparty whose frivolous
unreasonable conduct necessary anymakes the of orfiling hearing on
motion,” or a judicially-created to the eachexception partyrule that ato

normallylawsuit expensebears the of attorney’sits own fees. The specific
exception attorney’she cites allows an award of fees when “one hasparty

faith,acted in vexatiously, reasons,bad forwantonly, oppressiveor where
litigant’sthe conduct can be as unreasonablycharacterized orobdurate

obstinate, and where it should have been unnecessary for the successful
party to brought Adams, 687,have the action.” v.Harkeem 117 N.H. 691
(1977) omitted).(quotation and citations giveWe substantial adeference to
trial fees,court’s attorney’sdecision on willand not overturn it “absent an

Sons,unsustainable exercise of Inc.,discretion.” v.AlGeorge Hoyt & 162
(2011).123,N.H. 139

(ratherEven assuming maythat fees againstbe awarded counsel
than against party) Harkeem,a under Rule 59 or we conclude that the trial

sustainablycourt exercised its bydiscretion denying plaintiffsthe request
for attorney’s fees. The trial court found that defense incounsel did not act
bad anyfaith or with improper personal motive.As the record supports this
finding, upholdwe it.

In decision,light of our needwe not address the plaintiffs assertion that
the trial court grantederred when it the intervenor’s petition to intervene.

in part; reversed in part;Affirmed
and remanded.

DugganC.J.,DALIANIS, HlCKS,JJ.,and and concurred.


