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Nor interpretationdoes such an with thecomport purposesfairness of the
doctrine, whichmerger require of restraintanalysis whether the consti-

crime,tuted “a intrusion integralminimal and to . .necessary another .
crime,”simultaneous inseparableand from another or rather “a crime in

McEathron, omitted).itself.” 926 (quotationsN.Y.S.2d at 251
agreeWe with the thatWashington “simplycourts because the restraint

takes place to facilitate crime byanother does not itself render that
” R.A.,restraint ‘merely 2271889,incidental.’ 2005 WL *4.at The defen-

that,dant’s ifargument he the victim solely purposerestrained for the of
him, hekilling then did not commit kidnapping,

ignores “totality analysisthe of the circumstances” man-Green
dates. reasoning,[theUnder be nodefendant’s] there could

anytime waskidnapping the victim restrained to facilitate a
murder, of the of theregardless nature restraint. He would have
us the upview all events to the asleading merelymurder
incidental to the murder itself.

Id.

The trial court’s to ajuryinstructions the required unanimous
decision as to whether the defendant confined Reid for the purpose of

or,him, ifterrorizing Reid,the the killpurpose of confinement was to
whether “the confinement was orcontemplated expected to last for some

ofappreciable timeperiod beyond necessarythat to theaccomplish killing.”
inWe find no error this instruction.

Affirmed.
C.J.,DALIANIS, HICKS, J.,and concurred.
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(Nicholas Cort,Delaney,Michael A. assistantattorney general attorney
general, orally),on the and for thememorandum of law State.

(BradofOffice,Decato Law W. on the and orally),Lebanon Wilder brief
for the defendant.

Baker,CONBOY, defendant, ofJ. The Robert an order theappeals
J.)(Cardello, to annuldenyingDistrict Court his hisNewport petitions

criminal in inpart, part,records. We reverse vacate and remand.
2010,facts the Infollowing AprilThe are derived from record. the

to thesought followingdefendant annul the records associated with
(1) conduct, see RSA 644:2disorderlyhis 1993 conviction formisdemeanors:

(1986) (amended 2005); (2) assault,simplehis three 1997 convictions for see
(3) arrest,(2007); for resisting1997 conviction see RSARSA 631:2-a his

(2007) (amended (4)2007); for criminal threaten-642:2 his 2003 conviction
(5)2002) (amended 2003, 2010); his 2003RSA 631:4ing, (Supp.see

(6)assault, 631:2-a; arresta 2004 forsimple reportedconviction for see RSA
631:2-a; (7)andprosecuted,for which was never see RSAsimple assault he

he wasa arrest for which neverthreatening2004 for criminalreported
(2007) (amended 2010).prosecuted, see RSA 631:4

the the annulmenthis submitted results ofsupport petitions,To he
of Corree-Hampshire Departmentconducted the Newinvestigations by
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(DOC).tions The DOC recommended that the court each ofgrant the
petitionsdefendant’s for whichregarding offenses he was convicted
petitionsbecause the to be toappeared regard“beneficial[ ]” him. With to

the two 2004 offenses for thewhich defendant was never theprosecuted,
thatDOC noted there no thatwere records to show the defendant had ever

offenses,forbeen arrested these and “definitely”there were no records to
show he hadthat been convicted of them. DOC theseopinedThe that were
mistaken entries on the defendant’s record.

2010,In hearingNovember the trial court held a on the defendant’s
petitions uponannulment proof.based offers of The defendant and his

attorney present;were didthe State not appear.
explainedThe defendant’s thatattorney the convictions at issue “were

abuse,”the ofproduct 2003,alcohol and that since his last inconviction the
2003,defendant had “made to turnefforts his life around.” Since the

said, the hasattorney defendant been involvedin aactively “Living Sober”
meets ongroup morningsthat and AlcoholicsSunday Anonymous, attend-

ing two inmeetings weekly sponsoringand others that program. The
thatattorney said “a of thecouple” offenses involved the defendant’s wife

and that the couple throughhad worked their issues cel-recentlyand
yearsebrated nine The wifetogether. drinking,defendant’s has also ceased

and attorneythe household is now alcohol-free. thatreportedThe the
defendant has a commercial driver’s that “a deliverylicense and he now is
guy,” who “drives a tractor trailer.”

The defendant also the the tellingaddressed court at the courthearing,
that he “full forresponsibility everything”took that had inhappened his
life. the court took himHe told that it some time to althoughrealize that he

friend,”thought alcohol was his it really enemy.”“best was his “worst The
defendant told the court part”that Alcoholics was “a of hisAnonymous big
life, “wakingand that he liked in aup morningthe with clear head.”

Following hearing,the the trial court all ofdenied the defendant’s
petitions, instating, pertinent part:

clearThe statute makes it that the defendant is not entitled to
annulled,his criminal “may”have record but rather the court

if it togrant publicannulment it finds be “consistent with the
not thatpersuadedwelfare.” The Court is annulment of this

of for Threatening, Simpledefendant’s record conviction Criminal
Assault, Conduct,and withResisting Disorderly togetherArrest

offenses,his of additional ofrecords arrests for counts the same is
with defendant apublic longconsistent the welfare. The has

behavior,of stretchingrecord violent criminal over a significant
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Itoccasions.time, multipleonand was incarceratedofperiod
welfare,publicwith theand inconsistentinappropriate,would be

petitions.to thesegrant

and submittedfor reconsiderationunsuccessfully movedThe defendant
hissupporttodepartmenttown’s policefrom the chief of hisa letter

“doing whatletter, that the defendant wasIn the chief observedmotion. his
actions,do; stophis thetake forresponsibilityso offendershope manywe

a valuableand becomecontributing problemsthat is to hisbehavior
defendant’sno on theposition”The Statesociety.” “[took]member of

motion. This followed.appeal
forpetitionsthetrial court’s denial of defendant’sWe review the

of standard. Seeunsustainable exercise discretionannulment under our
Lambert,435, (1984); v. 147 N.H.Meister, 438 Statev. 125 N.H.State cf.

discretion).(2001) of295, unsustainable exercise(explaining296
2012) exceptthat forpertinent part,in(Supp. provides,RSA 651:5

crimes, the offenses for whichanywhich do not include ofcertain defined
arrested, arrest,“the record ofin this case was convicted orthe defendant

inanyannulled ... at time”any person mayconviction and sentence of be
court,“if in of theopiniona for annulment theresponse timely petitionto

and will bein the rehabilitationpetitioner’sthe annulment will assist
(violent651:5,1; 651:5,the welfare.” RSA see RSA Vpublicconsistent with

crimes, justice, petitioneroffense for whichanycrime of obstruction of and
annulment), XIIIeligibleare not forimprisonmentreceived extended term

crimes). 651:5, II, arrest“[a]ny person whose(defining violent Under RSA
dismissed or notin a of not or whose case wasfinding guilty,has resulted

arrest record or courtfor annulment of theprosecuted, may petition
of thisrecord, both, provisionsat time in accordance with theanyor

section.”

of the trial court’sappealnot the defendant’sopposeThe State does
Theof the two 2004 arrests.of to annul the recordspetitionsdenial his
anywere filed orany chargesthat “there is no evidence thatState observes

Moreover, the recordoffenses.regardtaken” with to theseother action
involvedthat these offenses evenon does not demonstrateappealsubmitted

forthat were “no arrest[s]”records state thereactual arrests. The DOC’s
onof these two “arrests”offenses; thus, it that inclusionappearsthe 2004

circum­mistake. Under thesewas the result ofthe defendant’s record
these twowhen it deniedstances, that the trial court erredwe conclude

ofthe trial court’s denialwe reverseAccordingly,for annulment.petitions
arrestsreportedof the 2004to annul the recordspetitionsthe defendant’s

threatening.criminalfor assault andsimple
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arrests,The trial stated that inuponcourt based the 2004 reported
itpart, annullingwas not that thepersuaded defendant’s convictions was

651:5,1.consistent publicwith the welfare. See RSA we areBecause unable
to determine on the record how thebefore us trial court would have ruled

arrests,had it not considered the 2004 we vacate its anddecision remand
(2004)Sousa, 297,for proceedings.further See 151State v. N.H. 305

(remand required when unclear trial court toweight gave compris­factors
(ifing test); Lambert,oftotality circumstances 147N.H. at 296 impropercf.

evidence is in sentencing,admitted sentence must be reconsidered unless
gavetrial court thatclearly weight).evidence no

remand,On the trial court not the fact ofmay simplyconsider the
consideringdefendant’s convictions without the and circum­specific facts

stances that to them. legislatureled The has thatalready determined
annulment,certain eligiblecrimes are for and not.others are See RSA

651:5. itAccordingly, would be with intent for a triallegislativeinconsistent
court deny offense,to a to annul recordpetition the of an which the
legislature annulment,foreligible solelyhas determined is because the
defendant of Inwas convicted that offense. annulmentdeciding whether is

public welfare,consistent with the trial court weighthe should the factors
annulment,in favor of such as of exemplaryevidence the defendant’s

conviction,conduct and character since his last against publicthe interest
in keeping Lobasso,his convictions a of republicmatter record. In 33Cf.

(N.J. 2012)540, Super.A.3d 548 Div.App. (discussing expungingCt.
criminal records under statute State to forrequiring prove that “need the
availability of records” ofoutweighs “desirability having persona freed

omitted)).anyfrom disabilities” associated with criminal record (quotations
Thus, discretion,in mayits the factorsexercising court consider such as the

issue,number and circumstances of the at ageconvictions the defendant’s
conviction, convictions,at the time of time ofspaneach the the and the

in whichparticular manner annulment would aid the defendant’s rehabili­
—tation byfor him to obtain a license orexample, allowing professional to

a topursue prohibitedotherwise those a crime.calling Byconvicted of
factors,identifying potential we do not intend to limit the court’s discretion

to consider factor.any relevant

part; part;Reversed in vacated in
and remanded.

Dalianis, Lynn, JJ.,C.J, and HICKS and concurred.


