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(Nicholas Cort,A Delaney, attorneyMichael assistantgeneral attorney
general, on brief orally),the and for the State.

(MichaelAssociates, PC,M.D. &Hulser of Acworth D. onHulser the
brief and fororally), the defendant.

Bassett, defendant, Dunn, III,TheJ. Calvin an ofappeals order the
J.)(O’Neill,Superior Court his todenying motion vacate the ofimposition

a suspended sentence. We affirm.
following record,The facts are drawn from the trial court’s order and the

2006,or are Inundisputed.otherwise the defendant topleaded guilty one
of (2007);count toaccomplice burglary, (2007),see RSA 626:8 RSA 635:1

(2007).witnesses,and one count withtamperingof see RSA 641:5 Under
agreement,the plea the defendant was sentenced to prisontwo concurrent

ofterms and to years,three one-half seven onsuspended yearsfor five the
condition of goodhis behavior.

11, 2010,MayOn the Laconia District Court found the defendant guilty
of two simplecounts of assault one of threateningand count criminal in

a physicalconnection with altercation that inoccurred 2009.The defendant
appealed to superiorthe court for a jury May,trial. Later in the State filed
a sentence,motion to theimpose suspended2006 thatalleging the physical
altercation constituted a good requirement.violation of the behavior The
defendant requested that the on motionhearing imposethe to be deferred
until final ofdisposition the criminal trial.pending objected,The State and
the court thedenied defendant’s request.

14, 2010,On December the courtsuperior hearingheld a on motionthe
to testimonyat whichimpose and Atevidence were received. the conclusion
of the the court foundhearing, “that the State submitted sufficientha[d]
evidence to thatshow indeed defendant good[the had] failed to remain of

and, fact, result,in simplebehavior the crime of assault did occur.”As a the
grantedcourt the motion and imposed originalthe 2006 sentence. The

Sup. 3,appeal.defendant did not See R.Ct. 7.
2011,6,On July bythe defendant a onjury chargeswas tried the

stemming trial,from the 2009 At arguedaltercation. he that his actions
justified bywere self-defense. The him alljury acquitted charges.of the

21,JulyOn the defendant filed a ofimpositionmotion to vacate the his
sentence for 2006 inarguedthe convictions. He that his actions the 2009

self-defense,justified byaltercation by jury’swere as evidenced the
and,onacquittal thus,those he did thecharges, goodnot violate behavior

requirement suspendedof his 2006 heAccordingly, requestedsentence.
or, alternative,that inthe court vacate his sentence reevaluate thethe

“in to completesentence order consider the of evidence and theexposition
verdict.jury’s”
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motion. The court notedAfter a the court denied the defendant’shearing,
not to adispositiveof criminal is as whetherjury acquittal chargesthat “a

that wasimposed,”should and found the sentencesuspended sentence be
the thatdisagreed argumentIt with defendant’sproperly imposed. further

jury foundgood requirementhe not violate the behavior because thedid
conformity explained:in the Itjustified and with law.that his actions were

was of assaultonly guilty simplefound that the defendant notjury“The
jurya did notthreatening beyondand criminal reasonable doubt. The

histhe in self defense or that actionsspecifically find that defendant acted
court address thejustified.” Finally, the declined towere otherwise

init should his sentencethat reevaluateargumentdefendant’s alternative
forlegalas “failed tolight provide any support [his]of his heacquittal

denied, andThe motion for was thisrequest.” defendant’s reconsideration
appeal followed.

main on is that the trial court’s denialargument appealThe defendant’s
uponwas itssuspendedof his motion to vacate his sentence based

jury acquittedthatjury’sof the verdict. He contends themisinterpretation
and,him it he in as acredited his assertion that acted self-defensebecause
find thatresult, jury specificallythat did notrulingthe trial court’s “[t]he

thatthe in defense or his actions were otherwisedefendant acted self
jury’sof the verdict.”justified” misinterpretationwas an “erroneous

itsunsustainablymaintains that the court exercisedConsequently, he
trialin his to vacate. We review a court’s decisiondenyingdiscretion motion

ofto or a sentence for an unsustainable exerciseimpose suspendedvacate
(2008).538,Gibbs,v. 157 N.H. 540discretion. See State

self-defense, thenegatingdefendant raises “conductWhen a
offense, which State mustchargedan element of the thedefense becomes
Etienne, 57,v. 163 N.H. 80-81prove beyond a reasonable doubt.” State

(2011) omitted). so,The failure to doand citation State’s(quotation
however, by jury that thefindingis not to an affirmative theequivalent
defendant, fact, Rather, that themerelyin acted in it meansself-defense.

or elements ofbeyondfailed to a reasonable doubt one moreproveState
(2000),White, 544, on145 N.H. 548 vacatedchargedthe crime. See State v.

2005).(1stF.3d 18 Such failureCoplan,v. 399 Cir.grounds byother White
Thus, not intrial court did errvarietycan from a of factors. Id. theresult

infind that the defendant actedjury specificallythat did notruling “[t]he
justified.”or his actions were otherwiseself-defense that

abyMoreover, may imposed upon proofsentence besuspendeda
which theupona of the conditionof evidence of violationpreponderance

(1996).“When,Weeks, 248, 251141N.H.See v.imposed.sentence was State
behavior, ofhere, of the State’s burdenthe to be goodas condition was
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proof byis satisfied the fact a forestablishingeither of criminal conviction
bythe acts which constitute the violation or the commission of theproof of

Gibbs, omitted).underlying acts.” 157 at (quotation juryN.H. 540 “[A]
chargesof criminal aacquittal dispositiveis not as to whether suspended

should be imposed.” (concludingsentence id. “that the trial court’sCf.
ofconsideration the atpresentedevidence trial theregarding acquitted

purposesconduct was for ofproper imposing suspendeddefendant’s][the
2010)sentence”); 338, (Conn. (“[A]Benjamin,v. 9State A.3d 346 trial

court’s of afinding clearly solelyviolation of is notprobation erroneous
because of an acquittal at the criminal trial on the of the allegedbasis same

conduct.”); (Fla.State, 196,198Douglasunlawful v. 43 3d App.So. Dist. Ct.
(“The2010) that,law is well-settled proofbecause different standards of
aapply, violation of probation can be based on criminal conduct for which

a Here,defendant is subsequently acquitted by a jury.”). the court
determined a“independently that violation of the suspension condition

occurred” and found that the defendant pointed anyhad “not to factlaw or
which the Court misapprehended when” deciding imposeto the suspended
sentence. We find this awas sustainable exercise of the court’s discretion.

that,The defendant next argues even toprior acquittal,his there
was insufficient evidence to tosupport the court’s decision theimpose
suspended defendant, however,sentence. The has waived this argument
because he did not appeal the trial tooriginalcourt’s decision theimpose
suspended sentence. The trial court imposed the 2006 sentencesuspended

14,on December 2010. The defendant not appealdid this Theruling.
imposition of a suspended sentence onis a decision the merits that a

3,defendant may appeal to this court. R.See SUP.Ct. 7. A defendant has
thirty days itsfrom to file animposition appeal. See SUP.CT.R. 7. Failure
to appeal within the permitted time will in entry judgment.result the of See

74; (1997).SUPER.Ct. Ryan, 486,R. State v. 142 487N.H. theBecause
directlydefendant to impositionfailed the of hisappeal suspended sen­

tence, we do not reach the of sufficiencymerits his claim. See 142Ryan,
atN.H. 487.

Finally, essence,argues,the defendant in that we should reverse v.State
Flood, (2009),159 N.H. 353 and hold that the imposition hearing should
have stayed pendingbeen the conclusion of his criminal trial. As previously
noted, the defendant did not the hisappeal imposing suspendeddecision
sentence; thus, he to appeal denyingfailed the court’s earliertimely ruling

requesthis a stay. Accordingly,for we decline to address this argument.

Affirmed.

Dalianis, C.J., HICKS, Lynn, JJ.,and CONBOYand concurred.


