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discretionary powersbroad“Trial are vested withjudges157 N.H. at 207.
(2010)337,Winkle, N.H. 340v. 160sentencing.”to State Vanregardwith

(citation omitted). aHere, mistakenly imposed mandatorythe trial court
ofthan the maximumwas six months lowerminimum sentence which

felonies, 651:2,Bto class RSAyears applicablethree-and-a-half to seven
11(d) that a(2007), it have concludedmightunder circumstances where

courtBecause theappropriate.lesser sentence would have been trial
sentencing,afforded to it at weerroneously failed to exercise the discretion

judicialofthe and fairness theintegrityfind that the error affected
proceedings.

inquestionsthe that the defendant raised hisremainingWe deem waived
(2009).449,159 N.H. 455appeal Kelley,notice of but did not brief. State v.

vacated; remandedSentence for
resentencing.
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LLP, (KevinLowell,Nolan Perroni Harrington, of E.Massachusetts
Buck on the brief orally), petitioner.and for the

(AnnePLLC,Rice Law Office, of Laconia M. Rice and J. Kristen
brief,Gardiner on the and Ms. Rice orally), for the respondent.

CONBOY,J. The respondent, (Town),Town of Moultonborough aappeals
decision of the New Hampshire EmployeePublic Labor Relations Board
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New(PELRB) by petitioner,filed thea for certificationgranting petition
(NEPBA). inAssociation, part,affirmInc. WeBenevolentEngland Police

in and remand.part,reverse
proposedof a2010, filed a for certificationpetitionIn the NEPBAJune

sworn and non-sworncomposedunit to be ofbargaining “[a]llcollective
excludingDepartmentPoliceMoultonboroughof the Town ofemployees
fourteenunit containedproposed bargainingof Police.” Thethe Chief

onobjected petitionto thein different The Townpositions.sevenemployees
2011)(2010) (amended minimum273-A-.8,1 arequiresthe basis that RSA

unit, that wasrequirementa and thisbargainingof ten to formemployees
forstatutorily eligiblenotpositionsof the werenot met because several

assistant, communicationarguedThe Town that the executiveinclusion.
aemployeea lackedprobationaryandspecialist, prosecutor positions,and

members of theremainingof interest” with thecommunity“shared
aassistant wasarguedunit. The Town also that the executiveproposed

IX(c) (2010),273-A:l, sergeantand that thesee RSAemployee,confidential
273-A:8, IIsee RSAsupervisory positions,werecorporal positionsand

(2010).

hearingPELRB officer2011, hearing,an aJanuary evidentiaryIn after
sergeant,composed following positions:a unit of thebargainingcertified

assistant,officers, executive and com-patrolman,mastercorporal, patrol
officer, acting for thehearingmunication Thespecialist/dispatcher.

communityit aPELRB, findingthe of lackedposition prosecutor,excluded
in the unit. also excluded one “onpositionsof interest with the other She

IX(d) (2010)273-A:l,See RSAspecialist position.call” communication
of “public“on call” from the definition(exempting persons employed

employee”).
Thehearingto the officer’s decision.The Town filed a motion review

Inhearingthe officer’sdecision.approvedPELRB denied the motion and
footnote, “dulyto include athat the Town faileda decision the board noted

RULES,Admin. PubSee N.H.transcript proceedings.”of theprepared
205.01(b). that therehearing, notingthe Town moved for aSubsequently,

attached to its electronic submissionof the was nottranscript proceeding
motion, appealthe and thisThe deniedthrough “inadvertent error.” board

followed.
in bargainingPELRB’s inclusion thetheappeal, challengesthe TownOn

assistant, and communicationsergeant,unit of the executivecorporal,
PELRB, defer toof the wea decisionreviewing‘Whenspecialist positions.

law, not setof we willfact, and, rulingan erroneousof absentfindingsits
a clearbydemonstratesappealing partyunless theaside its decision
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unjustthat orpreponderance of the evidence the order is unreasonable.”
(2007)N.H., 507,156Appeal Employees’State Assoc. N.H. 508of of

omitted).(quotation

inThe consideration a unitprincipal determining proper bargaining
community workingis whether there exists a of ininterest conditions such

it employeesthat is reasonable for the to negotiate jointly. Appeal theof
(1980).N.H., 853,University System 120 N.H. 855 Pursuant to RSAof

273-A:8, I, inthe PELRB must consider such criteria as similarity
historyconditions of a of andemployment, acceptableworkable collective

Further,negotiations, and ofidentity organizational units. PELRB regu­
consideration,set including:lations forth additional factors for a common
unit,geographic proposed presencelocation of the or ofthe absence

personnel practices, salary fringecommon work rules and common and
structures, potential for of loyaltiesbenefit and the division between the

public employer employees’and the N.H. Admin.representative.exclusive
Rules, interest,” therefore,Pub 302.02. In weconstruing “community of

skills, duties, conditions,workingconsider such factors as employee
benefits, the toorganizational employer,structures of the and the extent

N.H.,the work is integrated. Appeal University Systemwhich 131of of
(1988) omitted).368, 372 (quotationsN.H.

upon presentedBased the evidence at the PELRBhearing,the con-
that,cluded ofexception position prosecutor,with the the of

inother the unitemployees proposed bargaining[a]ll function
within aorganizational communitythe same unit and share of

inTheyinterest. for the same the field ofdepartmentwork law
enforcement, the bywork at same and are covered thebuilding,

rules,same andpersonnel policies,' grievanceand evaluation
procedures. of the interactproposedThe members unit with each

regularother on basis.[a]

that in findingThe Town first asserts the PELRB erred that there was
a of interest ofcommunity positionsufficient between the communication

and the other members of the unit. It that thespecialist bargaining argues
only“PELRB fact oneplaced emphasisundue on the that condition needs

inand,be for ofpresent support finding communityto to a shared interest
so, addition,doing In it thatignored the reasonableness standard.” asserts

general findings employees proposedthe board “made all of theregarding
unit, analysisto a ... asbargaining provide specificbut failed to each

ofcategory employee.”

however,fact, thatignore statutoryThe Town’s the the andassertions
flexible,PELRB isguides givesframework that decisions andregulatory
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University Systemexpertise. AppealPELRB’smuch discretion to the ofof
thatonlyregulation requireandN.H., Both the statute131 N.H. at 374.

community ofadeterminingin whetherbe consideredmaycertain factors
(“The may be273-A:8, community' of interestIRSAinterest exists. See

criteria, it is not limitedalthoughfollowingtheone or more ofbyexhibited
140Newport,added)); TownAppeal.” see also(emphasisto such... of of

(1995). criterionThus, PELRB need not find each343, theN.H. 354
Appealexists.communitythat a of interestin order to findsatisfied of

N.H., at131 N.H. 374.University System of

that theMoreover, Town’sassertionsupportdoes not thethe record
placed emphasisand unduePELRB the reasonableness standardignored

thatPELRB foundin its conclusion. Theonly reachingon one criterion
in proposedall theemployeesof the otherexception prosecutor,with the
unit. See RSAorganizationalunit function within the samebargaining
the273-A:8,1(d). except prosecutor,all of employees,It also found that the

by department’sand thepolicy policethe Town’sby personnelare covered
302.02(b)(2)(a).RULES, InPubSee N.H. Admin.regulations.rules and

inwork a commonaddition, employeesPELRB found that all of thethe
on alocation, and interactpublic safety building,the Town’sgeographic

302.02(b)(1).Rules, theseuponAdmin. Pub BasedSee N.H.regular basis.
record, saycannot that the board’sthe wefindings, supported bywhich are

not, therefore, theunderunjust.unreasonable or “We willconclusion is
on this issue.”circumstances, our for that of the boardjudgmentsubstitute

N.H., 120 N.H. at 855.University SystemAppeal the ofof
to address itsby failingPELRB erredThe Town next that theargues

employeespart-timeinclusion of twoto the NEPBA’s lateobjection
on-call communi-and onespecialist positioncommunicationoccupying the

PELRB, however, the Town’soverruledimplicitlyThespecialist.cation
unit’sproposed bargainingof thetardyto amendmentobjection any

positionspecialistthe communicationaddressingby specificallymembers
“insufficient evidencePELRB officer foundhearingtheon its merits. While

is...Specialist/Dispatcherpart-time]that Communicationto establish [a
meaningseasonal, call, within thetemporary employeeon orirregular,an

IX(d) bargainingfrom the273-A:l, be excludedor should otherwiseof RSA
construed the statutethe boardunit,” position,included theand therefore

Theposition.”Specialist/Dispatcherto exclude an “on call Communication
ofPELRB’s considerationa of theof as resultprejudiceTown’sassertion

result wouldto how thesuggestthe Town failsunavailing:ispositionthe
disclosed.timelybeenpositionhad thehave differed

a civilianposition,assistantthat the executiveTown next contendsThe
requirementsand certificationtrainingfrom theexemptthat isposition
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unit,to other inapplicable positions proposed bargainingthe notdoes
inshare the community of interest. The Townalso asserts that PELRBthe
to specifically argument,failed address this itdenying opportunitythus the

concluded,for a meaningful appeal. however,The PELRB “allthat
[positions prosecutorother than position]the function within the same

Thus,unit aorganizational communityand share of interest.” the record
that inestablishes the PELRB did fact consider whether the executive

position communityassistant shared a of with positions,interest the other
above,concluded that it Asand did. indicated the Town itshas not met

of theestablishingburden that PELRB’s determination that the included
“unlawful,have apositions sufficient shared interest orcommunity of was

clearly unjust 601,or Appeal Deerfield,unreasonable.” Town 162N.H.of of
(2011).602

Alternatively, Town arguesthe that the executive assistant position
beshould excluded from the bargaining unit because the assis­executive

“acts in a capacity Police,tant confidential in ofsupport the Chief of the
who ofperson manages most the wouldemployees who be included in the

bargaining unit.” employees”“Confidential are ‘“those whoemployees
relations,access to respecthave confidential information with to labor

”negotiations, significant personnel Citydecisions and the like.’ Appeal of
Laconia, 421, (1992)422135 N.H. (quotation, brackets and emphasisof

omitted) (quoting State New Rev. v.Hampshire Dept. Administrationof of
(PELRB 1978)).Ass’n, 780001,State Employees’ Decision No. at 5 Jan.

IX(c)273-A:l,RSA excludes confidential from the ofemployees definition
Thus,“public employee.” confidential areemployees ineligible for member­

in theship bargaining Newport,unit. See N.H. at 346.140
theRegarding executive assistant the PELRBposition, found:

9. The in jobExecutive Assistant’s duties set forth the description
include the following:

1. dailyCoordinates the general administration and
clerical of the Department.functions Police

Chief,8. Maintains all files for the exceptPolice for
confidential files.

10. in inkeptPersonnel files are a locked the Chiefscabinet office.
The toonly personChief is the with the that cabinet.key Any

access aemployee personnel requestwho wants to must thefile[]
Chiefs permission.
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The Executivethe Executive Assistant.Virginia11. Welch is
Like a Communi-Dispatchoffice is next to the office.Assistant’s

calls, onlynotshe answers allSpecialist/Dispateher, phonecation
Assistantthe Executivephonethe calls directed to Chief. The
conductscomputer system,information intopayroll [the]enters

arrest andhandles filesbilling, compensation reports,worker’s
forto the financereports, departmentaccident and sends bills

in theplacedinformation is notPayroll and benefitspayments.
person-Ms. not file into thepersonnel anythingfiles. doesWelch

containingand has access to the cabinetnel files no locked
permission. opens depart-files the Chiefs Shepersonnel without

mail unless it marked “confidential.” The Executivemental is
not non-public meetingsAssistant does attend between the Chief
ofand the Board Selectmen.

these PELRB that since “the Executiveupon findings,Based the concluded
is not involved or other confidential labor relationspersonnelAssistant with

any way,” positionin the is not confidential.meaningfulmatter[s]
Laconia, PELRBCityIn the ruled that an administrativeAppeal of of

Laconia,act insecretary capacity. Citydid not a confidential 135N.H. atof
The PELRB’s upon423. decision rested evidence that the administrative

secretary responsible preparing wage surveyswas for and and forbenefit
information therequesting regarding typesfrom other communities of

however,record,contracts. of the indicated thatemployment Id. Our review
personnel personaladministrative to the director’ssecretary privythe was

strategies, process.the collective Id.thoughts, bargainingand notes about
Moreover, secretary opened inter-departmentalthe administrative all
communications, involvingincluding negotiation strategiesthose labor

Accordingly,Id.city manager personnelbetween the and the director. we
director,it to as therequire personnelconcluded that was unreasonable the

in henegotiator,chief labor to work under circumstances which mustcity’s
work,significantfrom his a ofhis andkeep secretary regarding partsecrets

confidential.positionconcluded that the was Id.
Newport.a in InAppealreached similar conclusion TownWe ofof

supervisionsecretary generalthe worked under theNewport, department
works,of an who outlinedpublic superiorof the director administrative

inwork termsassignments,work and evaluateddepartmental policy,made
Moreover,346-47.Newport,of 140N.H. atof effectiveness results. Town of

taken,records, to actionsprivy disciplinarywaspersonnelshe maintained
were discussed.staff at confidential mattersmeetingsand attended which

that aaddition, of testified ifpublicat 347. In the director worksId.
created, mightdepartment secretarythe bebargaining unit wasproposed
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in a in which herput loyaltiessituation would be between the uniondivided
evidence,and the upontown. Id. Based this we concluded that the

department secretary position sufficiently distinguishablewas not from the
secretary we inpositionadministrative that found confidential Laconia

and, therefore, should be from the atproposedexcluded unit. Id. 348.
however,Newport,Laconia and are fromdistinguishable this case.

in inNewport,Unlike which the maintaineddepartment secretary person-
records, 347, here,nel 140 N.H. at the executive assistantNewport, does

onlynot maintain personnel keyfiles and the chief has a to the locked
personnelcabinet containing Additionally,files. she does not attend staff

meetings or non-public meetings between the chief and board of selectmen.
Moreover, although mail,id. she all of departmentSee receives the she does

opennot mail marked “confidential.”

objectionThe Town’s to inclusion ofthe the executive assistant
in unitposition proposed bargaining upon conjecturethe rests largely

regarding her role after the unit is certified. her potentialWhatever role
may be with toregard negotiations, objection premature.labor the is See

Support Hampshire v. School Dis­Plainfield Staff/NEA-New Plainfield
trict, (PELRB#32, 94-48, 21,1995).SAU PELRB Decision atNo. 3 June
Accordingly, we concur with the PELRB’s conclusion that “the Executive
Assistant is not with orpersonnelinvolved other laborconfidential relations

and,in any meaningful therefore,way,”matter[s] should be included in the
bargaining unit.

The next PELRB inTown asserts that the includingerred the
sergeants corporal theyand the authoritybecause exercise supervisory
involving significantthe exercise of discretion over other members of the

273-A:8,unit. II in thatbargaining provides pertinent “[p]ersonsRSA part
exercising supervisory authority involving significantthe exercise of dis­

may belongcretion not to the unitbargaining employeessame as the they
supervise.” theAlthough PELRB’s determination will not be overturned

law, unreasonable,unless it is as a or unjusterroneous matter of or we are
the final arbiter of the intent of inthe as the wordslegislature expressed of
the statute as a System N.H.,considered whole. Appeal Universityof of
131 N.H. at 375.

The offindingsPELRB’s fact the and theregarding sergeants corporal
included:

has inSgt. responsibilities36. Fulton the area of the administra-
services,tive supportand the exact nature of which was not

addressed in at hearing.detail the He also writtencompletes
evaluations the Master theof Patrol and MasterOfficer/Detective
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Patrol Resource FultonSgt.Officer. also conductsOfficer/School
ofbackground checks the to fillapplying open posi-candidates

in Department.tions the

Sgt.37. in ofchargeCanfield is the Patrol Division and oversees
of procedures.use force Use of force be reportedmust to the

andsupervisors usingthe Chief an form.appropriate Patrol
Officers fill out ofUse Force forms. The or theSergeants
Corporal review them and send tothem the Chief. The Chief
places them into personnelthe files.

Sgt. responsible38. Beede is for and forscheduling processing
requests.leave The Chief has Sgt.overturned Beede’s decision

regarding leave once.requests] Sgt. Beede completes written
of, authority to,evaluations and has to counselingissue oral the

Communication Specialists/Dispatchers.

39. Patrol Sergeants complete written evaluations of a Corporal,
Officers,Master Patrol and Patrol Officers. The hasCorporal

authority complete of,to written evaluations and to issue oral
to,counseling Dispatchers, Officers,the Master Patrol and Patrol

Officers.

41. SergeantsThe and Corporalthe responsibilitiesdivide for
completing written evaluations. SergeantsNeither nor Corporal

authorityhave to pay increases,recommend promotions, demo-
tions, termination,hiring, or continued employment with the
Department.

uponBased findings,these the PELRB concluded that the andsergeant
the corporal positions should be in bargainingincluded the unit:

case,In the present the extent to which the Sergeants and the
Corporal evaluation,are in discipline,involved hiringand the
process, and the nature of their involvement do not rise theto

oflevel significantthe exercise of thatdiscretion would warrant
exclusion bargainingfrom the For example,unit. thealthough
Sergeants Corporaland the complete annual evaluation forforms
Patrol Officers and Communication Specialists/Dispatchers, there
is insufficient to proveevidence that these forms are relied upon

increases,to pay demotions,determine orpromotions, discipline
. .terminations. .



266

ishiringthe role in likewiseCorporal’sThe andSergeants’
into oral boardsparticipationmodest and is limited therelatively

includingwith otherranking along employees,and candidates
. The ofdegreethe Prosecutor. . .Master Patrol Officers and

Corpo-and-theauthority by Sergeantsexercised thesupervisory
bargainingwithin thelikely proposedral is not to create conflict

differing relationships.of duties andunit because

the PELRB hadwe held thatUniversity System of N.H.,In Appeal of
employees.notincorrectly captains supervisorythat fire weredetermined

376; Derryat East FireUniversity of N.H., Appeal131 N.H.System of
(1993). ofPrecinct, 607, characteristics the610 We found three137 N.H.

their tojobs supervisory authority: authorityof theirindicativecaptains’
roles, and theirsupervisorythe nature of theirfirefighters,evaluate the

Precinct, atFire 137N.H. 610.authority. DerryEastdisciplinary Appeal of
unit,thelower-ranking firefighters proposedinevaluated thecaptainsThe

in increases andweight paycertain meritgivenand their evaluations were
Universityemployees. Appealin newterminatingwere considered of

N.H., Additionally, jointlycaptains376. the131 N.H. atSystem of
Further, the cap­for Id.employment.and candidatesinterviewed rated

work commandassigning assumingincluded andsupervisorytains’ duties
tocaptains were also authorized issuesenior staff was Id. Thewhen absent.
pay.unfit for home with Id.warnings firefighters dutyand send deemed

of held thatThus, captains,and the wegiven authority responsibilitiesthe
to with thea conflict of interest arisestrongwas a forpotentialthere

Id.firefighters.
Here, sufficientlyare notcorporal positionsand thesergeantsthe

Systemin to warrantUniversityfromdistinguishable captain positionsthe
University sergeantsin System,in unit. As thebargaininginclusion the

inofficers theare authorized to evaluate subordinatecorporaland the
ofyearly performanceThe evaluationssergeantsunit. conductproposed

on, tochief off” addscorporal, “sign[s]and which thepatrolmenthe the
files, and theto the town administratorand distributespersonneltheir

evaluations, in areUniversity System,like thoseof Theboard selectmen.
determining stepin raises.considered

responsibilityhavecorporal supervisoryThe and the alsosergeants
work, fullensureassignofficers. The sergeantsover the subordinate

rules, the of inshifts, and role chiefdepartment assumestaffing developon
Moreover, the andSystem, sergeantsin Universityid. ashis absence. See

See id.hiring process.in of theaspectsinvolved variouscorporalthe are
corporalthe and theUniversity System, sergeantsinAs did the officers
id. Theofficers. Seeauthority over subordinatedisciplinarycertainhave
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sergeants toare authorized issue verbal or writtenwarnings reprimands,
which are in employee’s personnel Additionally,documented the file. the
sergeants may duty,relieve an officer from with forpay, certain infractions.

authorityThe hascorporal disciplinaryalso over subordinate officers. Like
sergeants,the the corporal warnings,is authorized to issue andverbal

reprimands.written in ofAccordingly, light all of the evidence thebefore
PELRB, we conclude that its to sergeantdecision include the and the
corporal positions was unreasonable.

Finally, the Town asserts that the PELRB in refusingerred to consider
affidavit,the chiefs which the Town objectionattached both to its to the

footnote,for certification and topetition its Inpost-hearing brief. a decision
the hearing officer noted that the chiefs affidavit was not admitted to the
record Rules,because the record was closed. See N.H. ADMIN. Pub
203.06(a) (“After ofthe conclusion the hearing, the record shall be closed
and no other record,evidence shall be received into exceptthe as allowed

(b) (c) section.”).by paragraphs and of this arguesThe Town that this
decision was erroneous because the dulyaffidavit was disclosed before the

nothearing, after its conclusion: it asserts that the submission and
disclosure of objectionthe chiefs affidavit as of topart the the NEPBA’s

forpetition certification makes the affidavit of the inpart record the
onhearing the forpetition certification.

The Town does not contend that it submitted the affidavit at the
or it anhearing offered as pursuant Hampshireexhibit to New Adminis­

203.03(c).Rules,trative Pub hearing requestThe officer noted that “no to
have openthe record for the ofsubmission additional evidence the[after

washearing] made.” The Town thus bases its assertion that the affidavit
constitutes ofpart the record solely the fact of attachment to aupon its
pre-hearing pleading. however,the objection,When Town filed its the
PELRB sent the Town’s counsel an acknowledging receipte-mail of the
filing, thatnotingbut “the not yet partexhibits of the record in[were] [the]

stated,case.” The e-mail also <cYouwill required yourbe to offer exhibits
however,into evidence at of adjudicatory hearing.” Town,the time the The

failed offer theto affidavit as an exhibit at tohearing requestthe or time
Therefore,to add the to hearing.affidavit the record after the PELRBthe

sustainably exercised its in refusingdiscretion to admit the document.
Accordingly, we the toreverse decision of the PELRB as its inclusion of

the in affirmsergeants corporal unit,and andbargainingthe the remainder
its bargainingof determinations. We make no on the ofruling eligibility the

unit of sergeant corporal positions.after exclusion the and

part;in reversed in part;Affirmed
remanded.and
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Dalianis, Lynn, JJ.,C.J., and concurred.and Hicks
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