
241

requiredthe petitioners,as the andjustice, Citythat and betweenfairness
by City.theany imposedthat be borneburden

Affirmed.

concurred; GALWAY,J., retired, underCONBOY, assignedJ., specially
490:3,RSA concurred.
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(JudithP.A.,Municipal Group,Mitchell of Laconia E. onWhitelaw the
orally), petitioner.brief and for the

(CharlesPC.,&Douglas, Leonard of IIIGarvey, Douglas,Concord G.
orally),on for respondent.the brief and the

Hicks, Townsend,J. The Richard ofrespondent, appeals orders the
J.): (1)Superior (Wageling, judgmentCourt in favor ofgranting summary

petitioner, (Town),the Town of on itsBarrington respondentclaims that the
used aproperty campgroundhis as and his bam as a dwelling without

(2)proper approvals; awarding attorney’sTown and fees to the WeTown.
affirm.

following appearThe facts in the are forrecord and recited background
purposes. necessaryfactsUndisputed summary judgmentto willsupport
be noted as such.
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is aBarrington.at 43 Hall Road in HepropertyThe ownsrespondent
(RV) lived, the recordthoughand hasrecreational vehicle enthusiast

toAccordingtheseasonally, property.in various onsuggests perhaps RVs
sitesoriginallyhe establishedrespondent’s pleadings deposition,the and

utilitysitesto his These hadequipment.on the constructionproperty park
The haveguests.”“to double for siteshook-ups upgradedthat were later

water sewer connec-hook-ups, and some havemetered electrical and/or
“10 yearhad fullpropertystated in 2009 that hisrespondenttions. The

round ups.”hook
FamilyThe a of Motor Coach Associationrespondent is member

(FMCA), members, asserts, countrythe to“post stopshe aroundwhose
instance,himself, an offer on thepostedvisit.” forrespondentThe

2009, “visitinvitingin friends and FMCA members toassociation’swebsite
at his depositionat no for utilities. He testifiedcharge,” except metered

fifty yearhe a at hisapproximately gueststhat would sometimes have
2009, only couplesin he had in four motor homesproperty, although, four

stay at the site.
2008, in the had beenrespondentIn the motor home whichSeptember

from itliving damage renderingsustained an electrical fire uninhabitable.
barn,that the he into his whichfollowingThe states fire movedrespondent

The is aliving quarters.”as for bam“adequate emergencyhe described
respon-a on the lower and thetwo-story workshopstructure with level

insulation, sheetroek, carpet,the hasupperdent’s officeon level. The barn
conditioning.systems,two and central airelectricity, plumbing, heating

bed,sink, ahas a aequipment,The second floor also restaurant kitchen
futon, table, equipment.a and andgame massage fitness

2009, zoningIn Town the a notice ofrespondentMarch the sent
violations,followingand desist order. The order noted theviolation/cease

(1) aof toamong changed your barn/shopthe useothers: have“[Y]ou
Article Town’s[ofunit which constitutes a violation of 15.4.1 thedwelling
and 15.4.2zoning Building RequiredPermit Article Certificateordinance]

(2) lotcampa on saidRequired”;of and have constructedOccupancy “[Y]ou
in ofand saidbuilding permit camp” “violation[]without of a rentbenefit

ofand 15.4.2 CertificateBuilding RequiredArticle 15.4.1 Permit Article
andas well Article Permitted StructuresOccupancy Required as 3.1.1

(2) (3).” TheandArticle for and NR District4.2.1 Standards the GR
the torepairshad yet completedthat he notrespondent replied although

tofrom the barnRV, would “movethe unfinished homefire-damagedhis he
by Aprilthe barnhe moved out ofthe town.” He asserts that hadappease

1, 2009.
Mayto inrespondentit a second letter theThe asserts that sentTown

would2009, that court actionnotifyingand“reiterating [him]the violations
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ifbe taken he failed to into compliance.”come It that incommenced action
by forJuly petition preliminary injunctions,and civilpermanent penalties,

and fees.attorney’s respondent broughtThe a number of counterclaims
alleging, among things, byother bad faith the Town’s code enforcement

and policeofficer chief.
2010,In February the a motionTownfiled for twosummary judgment on

of allegedthe code violations and on the respondent’s counterclaims. The
alleged used,violations at issue “were that the [respondent] and continues

use,to his asProperty campgrounda without proper approvals and that the
used, use,has[respondent] and continues to his barn aas residential

property without proper approvals.” The trial court granted the Town’s
motion. The Townthen for voluntarymoved nonsuit of its remaining claims

prejudicewithout and for penalties attorney’scivil and Thefees. trial court
granted the motions for nonsuit and feesattorney’s and denied the motion
for civilpenalties.

appeal,On the respondent argues that the trial court in grantingerred
summary onjudgment the code violation issues because “[m]aterial issues
of fact regardingexisted use of his property and barn.” He argues[his] also
that the trial court inerred fees to willawarding attorney’s the Town.We
address these issues in turn.

reviewingIn the trial court’s ofgrant summary judgment, we
affidavits,theconsider and all properlyinferences drawn from

them, in lightthe most to the Ifnon-moving party.favorable there
fact,genuineis no movingissue of material and if the party is

law,ajudgmententitled to as of grant summarymatter the of
judgment proper.is the trial applicationWe review court’s of the
law to the facts de novo.

(2008) (citationsCo., 391, omitted).v.Bates Vt. Mut. Ins. 157 N.H. 394
The respondent that Townasserts “the failed to that wasprove [he]

aoperating non-residential thatcampground required planningbusiness
approval.”board The Town theinterprets respondent’s argument to assert

that a disputed“there was fact to hisas whether use wascampground
noncommercial, further!,]...commercial or and that disputedthat fact was

to trialmaterial the court’s decision as to use non-whether the was
Townresidential.” The then asserts that the trial court not itsdid base

upon and, fact,decision a finding that the use was commercial in did not
such a Itfinding. arguesmake further that whether the use was commercial

material,or is orprivate “not even relevant.”
agreeWe with the Town that the trial court did not consider the

distinction between commercial and non-commercial use material to the
Rather,determination of whether the use was non-residential. the court
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“legalapropertyof his asrespondent’s descriptionsownaccepted the
Campinga Seasonal Recreationalpark” and “Privateprivate camping

added.) no thatPark.” The court also found “there doubt”(Emphases [was]
Itreview of that use.planshad not for siterespondent planthe submitted

its that thejudgment on claimgranted summarythe Townaccordingly
proper“his a without thecampgroundused asrespondent property

approvals.”
the ofthat the real issue isapparently recognizes proprietyThe Town

acampgroundtrial that a recreational waslegal“the court’s determination
Itzoninguse of ordinance.”non-residential under Section 3.1.6 the

however,contends, failingthat issue torespondent bythat the waived
clearly appeal disagree.it in his notice of or brief.raise We

16(3)(b) in part:Court RuleSupreme provides,

questionof a need not bebrief]While the statement the[in
document,exactly it in theappeal questionworded as was the

inshall the as set forthpresented question previouslybe same the
questionthe of a willpresenteddocument. The statementappeal

every subsidiary question fairly comprisedbe deemed to include
therein.

respondent’s question:The of the “Did the trial courtappealnotice raised
in decidingerr favor the Town on the issue of the[in of] whether

[respondent] an in the GR ofoperating campgroundwas districtillegal
added).Barrington?” fairly(Emphasis question encompassesThis broad

in themaking legalthe issue ofwhether the trial court erred determination
zoningthat the violatedrespondent’s campground use the ordinance. Cf.

Co., 325,Maine & 135 330BondingHillside Assocs. Hollis v. Cos. N.H.of
(1992) askingin court(concluding questionthat notice of whetherappeal

farin . . .ruling obligated coverage, “[althougherred insurer to provide
encounter,” includedpreferfrom the model of we would tospecificity

in find mistakeof court erred to mutualsubsidiary question failingwhether
contract).insurancewarranting rescission of

brief frames hisalthough respondent’sconclude that theWe also
fact, theof of materialgenuinein terms a a issueargument dispute over

histhatchallenge legala to the court’s conclusionargument encompasses
Specifically,use of was non-residential. he asserts:propertythe

judgmentin to thegranting summarytrial court erredThe
respondent’s]BarringtonTown of on the issue of whether [the

his athe character of use toimprovements changedRV-related
approval. . . .required planninguse that board“non-residential”

guestakin to accommo-addingThe he made wereimprovements
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home,dations ato more traditional or updating electrical and
plumbing to accommodate dofrequent changesvisitors. Such not
convert a purely propertyresidential into a “non-residential use.”

This is a will itlegal argument and we treat as such itsdespite
bymischaracterization respondent. Accordingly,the we conclude that the

has notissue been waived.
BarringtonArticle 3.1.6 of the “AllZoning provides:Ordinance multi-

family dwelling units and development complynon-residential shall with
the Plan RegulationsSite Review ofthe Townof TheBarrington.” sole issue

ruled,before us is whether the trial court correctly as a of law on thematter
facts,undisputed that respondent’sthe use of his property was non-

residential.

representsThe Town that its zoning ordinance does not define the
and,term respondent“non-residential” since disputethe does not that

representation partyand neither has us with in itsprovided the ordinance
entirety, we take that as “Therepresentation true. of ainterpretation
zoning law,is a questionordinance of which we review de novo. Because the

statutory review,traditional of governrules construction our we construe
the words and of anphrases accordingordinance to the common and

Greenland, 600,of theapproved usage language.” Fox v. Town 151 N.H.of
omitted).(2004) (citation605

residential,”The dictionary definition of non-residential is “not
DictionaryThirdWebster’s New International (unabridged1538

2002), “residential,” turn,ed. and the term in byis defined reference to the
“residence,” “residential,” “used,(definingword id. at 1931 in part, as

residence”).serving or as a The ofdesigned definitions “residence” most
to interpreting actuallyrelevant the ordinance are: “the oneplace where

or has distinguishedlives his home as from his domicile” “atechnical and
abode,ortemporary permanent dwelling place, or habitation to which one

to as adistinguished place sojournintends return from of ortemporary
transient visit.” Id.

no thatdispute respondentThere is the used topropertyhis
to fifty guests year, groupsaccommodate RV in theup per respondent

did at aprobablytestified not exceed six time. We conclude that the
campsites sojourn orrespondent’s place temporarywere thus “a of

transient visit” for such as to aguests, opposed residence. Id.

addition, ordinance,In points zoningthe Town out that under its
‘residence,’vehicles cannot a as[as]“recreational be used the term
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commonly Specifically,is defined used.” the ordinance‘residence’ and
vehicle, part,in as:defines recreational

structure, livingor used forAny building, designedvehicle and/or
and withrecreationalsleeping purposes equippedor and/or

to automo-place,to facilitate movement from andplacewheels
includingliving purposeswhen for or andsleepingbiles used

homes, boats, travel(campers),truck motorpickup coaches
trailers, fortrailers thecamping meeting specificationsand not

is ordesignedmanufactured A recreational vehicle nothousing.
offor a Forpermitted permanent dwelling. purposesuse as the

not be to bethis Ordinance a recreational vehicle shall considered
dwellinga unit.

provision propertyThis further the that of asupports conclusion the use to
guestsaccommodate is under thevisiting RV a nonresidential use ordi-

(1978) (“InBunker, 783,Town v.nance. See Greenland 118 N.H. 786of
not defined in of the alsoconstruing language bodythe ordinance we look

to the ordinance as a and the intendedattempt meaning bywhole to discern
omitted)). conclude, therefore,(quotationthe framers.” that the trialWe

correctlycourt the term to tointerpreted apply“non-residential” the
respondent’s camping park.self-described

The court inrespondent enjoiningnext contends that the trial erred him
usingfrom his barn a adwelling occupancy.as unit without certificate of He

thatargues because he had moved out of the barn servedbeingafter with
notice,the cease and an injunction unnecessary “onlydesist was and

accomplished the of punishing pastresult the defendant for conduct which
voluntarily asserts,he had He citing Enterprises,remedied.” Thurston Inc.

Baldi, (1986),760, injunctionv. 128 N.H. 764 that an issued for such a
should atpurpose Enterprises,be vacated. See Thurston 128 N.H. 764

“[i]njunctivethat actions to conduct(noting prevent... look future rather
remedy past damagethan to and orders to tovacating repair rightconduct”

way).of
of ainjunction againstThe Town counters that future violations“[a]n

cognizablezoning appropriateordinance is where ‘there exists some
” N.H. Envtl. Servs.(Quoting Dep’tof recurrent violations.’ v.danger of

(2007)).Mottolo, 57, supportsIt that155 N.H. 64 also asserts the evidence
a of suchfinding danger.

unit” aszoning “dwellingThe ordinance defines follows:

(1) for onelivingor rooms facilitiesproviding completeOne more
(1) cooking orfamily, equipmentkitchen facilities or forincluding

same, or living,for and room rooms forprovisions includingthe
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vehicle,eating.and A insleeping, bathing recreational as defined
Article,this shall not dwellingbe construed as a unit.

stove,The trial court noted that the arespondent havingadmitted to
sink, bed, heat,electricity, airplumbing, conditioning, and other amenities
in the It also took of photographs “depictingbarn. note in the record what

furnished,aappears fully carpeted, Thus,to be unit.”dwellingdecorated
the aundisputed evidence established that the is asequipped dwellingbarn
unit.

respondent’s appearsThe crux of the claim of error to thebe inference
in ruling dwellingthe court’s that he continued to the barn as a afteruse

stated,the cease and desist order. The court “It is thatapparent [the
added.)respondent] usingis the barn as a unit. . ..”dwelling (Emphasis

The asserts that herespondent having stoppedsubmitted evidence that
letter,using immediatelythe barn after the cease and hereceiving desist

raised a issue of fact thegenuine concerningmaterial his use of barn. He
inrulingtherefore that trial court’s favor of Town onargues the the“[t]he

issue allegedof ‘continued use’ of the should ... reversed.”[his] barn be
The trialassuming arguendoTown counters that even that the court

finding respondenterred in that the to barncontinued use the as a
(1)“such error is harmless” thedwelling, respondent’sbecause: admitted

use of as a duringthe barn the ofdwelling supports-winter 2008-2009 a
(2)violation;afinding pastof and the admission that herespondent’s

continued to use the second of the barn his asupports findingfloor as office
of argumentuse without a ofcontinuing occupancy.certificate The latter is

upon requirement occupancybased the ordinance’s of a certificate of for
any building, just dwelling.use of a not use as a Article 15.4.2Specifically,
of provides personthe ordinance that use or the use ofpermit“[n]o shall

thereof, erected,any structure or orbuilding, premises part hereafter
altered,relocated, repaired, converted or until a certificate ofextended

occupancy by Building arguesis issued the The TownthereforeInspector.”
office,that respondentthe continued to use the barn as hisbecause

a“removing finding dwellingthe that the use is use would notcontinuing
trial thatchange the court’s ultimate determination the wasappellant

to use the barn a of In othercontinuing occupancy].”without [certificate
words, trial ruling.the fact was not material to the court’sdisputed

inarguments. respondentwith hisagreeWe both The testified
justhe in from to 2008 untildeposition priorthat lived the barn Christmas

thatJanuary “currentlyMarch 2009. He also in 2010 the barn wastestified
ofAccordingly, genuineused as office.” there was no issue material[his]
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byerrthe trial court did notuse of the andfact as to the barnrespondent’s
theuse of barnregard respondent’s]“with toinjunctive [thereliefgranting

occupancy.”awithout certificate of
attorney’s “[W]eof fees.challenges the awardrespondentThe next

under our unsustainableattorney’strial award of feesreview the court’s
standard[,] . . in mind the substantialof . keeping]exercise discretion

Demersattorney’s fees.”a trial court’s decision ondeference accorded
(2007).658,664-65 appeal,“To onv. N.H. be reversibleAgency Widney, 155

toclearly orfor reasons untenablethe discretion must have been exercised
Ifthe objecting party.to ofclearly prejudicean extent unreasonable the

determination, wein the record the trial court’sthere is some forsupport
(2004)694, 704Rye, (quotationit.” Town N.H.upholdwill Arcidi v. 150of

omitted).
notsummary judgmentfirst that because shouldrespondent arguesThe

of fees warranted. we affirmgranted,have been an award was not Because
reject argument.of thissummary judgment,the award we

awardable, thecontends if fees wererespondentThe next that even
analysisto conduct as to whether the amounterroneously “anycourt failed

claimsreasonablyof fees claimed Town’s is related to theby attorneysthe
on, Town’shourly charged byor whether rate the‘prevailed’ the[the Town]

firm that while the seemsinitially respondentlaw is We notereasonable.”
toapproach“lodestar”adoptedto assume that we have the federal

cases, in v.fees in all case he cites Scheeleawarding attorney’s support,the
(1982), a under 42District, 122 1015 involved federal claimVillage N.H.

1983,§ §42 Thefees were under U.S.C. 1988.soughtU.S.C. for which
ordinance,case, contrast, fora aby zoninginstant is state action to enforce

676:17, law ofapplyfees are under RSA II. We our ownwhich awardable
129Conway,in cases. Funtown Inc. v. Townshiftingfee such USACf. of

(1987)352, case, byshifting upon356 the fee relied(notingN.H. federal
§no 1983controlling thereparties, authorityboth was “not because [was]

here”).claim being made

676:17, inprovides, part:RSA II

enforce, ofby by wayIn a toany legal brought municipalityaction
otherwise, anyor localinjunctive provided byas 676:15relief RSA

ordinance, this . . . theor under titleregulation adoptedcode
feesattorney’sits and reasonablemunicipality shall recover costs

ifaction it is found to beactually pursuing legalin theexpended
in the action.a prevailing party
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676:17, (2008) added.) Funtown,II (emphasisRSA In our cue from“taking
the Code of Professional Responsibility,” “eightwe set forth factorsguiding
for Funtown,use in andetermining attorney’swhether fee is reasonable.”
129 N.H. at 856. They are:

involved, nature,the amount the and of thenovelty, difficulty
litigation, attorney’sthe standing employed,and the skill the time
devoted, area,customarythe fees in the extentthe to which the
attorney prevailed, and therebythe benefit bestowed on his
clients.

omitted).Id. Here(quotations respondent’s implicatethe challenges the
skill,dealing area,factors with attorney’s customarythe the fees in the and

the ofextent success in the action.
counsel,Jeffrey Belanger, the Town’s an attorney’ssubmitted affidavit of

appendedfees with of invoices. He thatcopies acknowledged “[t]hose
not in distinguishes amonginvoices are recorded a manner that the four

claims of forzoning soughtviolations which the Town but wasrelief’
nevertheless “confident that well 50 thepercent spentover of time that [he]
on this tocase was devoted the two claims on which the wonTown on
summary judgment.” He suggested onlytherefore that the court award
half of fees inactuallythe the Town incurred matter. courtthe The awarded

infees that amount.
respondent attorney’sThe that the invoices doargues and affidavit not

support fiftythe percent fee award because “counsel could offer nothing
more than guessa wild as to the of onactually spentnumber hours the two

claims,” of fees aagainst litigant“[a]nand award should be[successful]
based on more an attorney’s mere ‘confidence’that his aboutguess[than]
the amount of particularfees related to a issue is correct.”

supportThe record does not contention that Attorney Belanger’sthe
the onspent guess.estimate of time the successful was asimplyclaims wild

He averred:

the ofFrom the thosebeginning litigation, two successful claims
which inwere the claims for the Town was most interested

achieving thecompliance. priority placedBased on on those
claims, I spent more time those thisduringon two claims

than on the two for which Town tolitigation claims the moved
non-suit.

The trial court could have the ofaccuracy Attorney Belanger’sassessed
light familiarity argues:estimate in of its the As thewith case. Town

summaryat on motionJudge Wageling presided the trial the for
attorney’sand the was ofjudgment awarded fees. She well aware



251

discoveryof to on issuesscope requiredthe work conduct the two
summary andpresented, judgment,the motion forprepare

for trial. thethe The trial court was familiar withprepare bench
of asof the that the use thescope pleadings propertyaddressed

barn,of as andcampgrounda and the use the as well the number
pleadings by respective partiesnature of that were filed the

filingthe month the the initialduring periodten between of
summaryand trial court’s the motionpetition the order on for

judgment.

acceptit trial court’s toWe conclude that was within the discretion
Belanger’s of the on theAttorney spentconservative estimate time he

which to the it nonsuited.upon prevailed opposedissues the Town as claims
estimate,Attorney Belanger’sEven without it was within the trial court’s

discretion, in that thegiven ongoing proceedings,its involvement the to find
claimed to on reasonable.spenttime have been the successful issues was

find no errorWe on this issue.

respondent “AttorneyThe also affidavitBelanger’scontends that
provide hourlyto sufficient to thefail[ed] information determine whether

inchargedrate he was reasonable his and the rateslight experienceof level
customarily attorneys in area.”charged by geographicfor similar work his

court, however,trial specifically AttorneyThe was not to find thatrequired
but,reasonable, rather, toBelanger’s hourly requiredrate was was

“custom­determine whether the overall fee was reasonable.charged While
inary fees the is a factor to in determiningarea” consider reasonableness

fee, Funtown, omitted),(quotationof the overall 129 at andN.H. 356
court,of themightevidence the same have been to trial the absencehelpful

incorrect.of such evidence does not render the trial court’s conclusion
fees,$15,450.48 of theattorney’s fifty percentThe trial court inawarded
inactually by the Town. mind the substantial“Keep[ing]fees incurred

fees,” Demersattorney’sa trial court’s ondeference accorded decision
665, unsustainablythat the155 N.H. at we cannot conclude courtAgency,

itsexercised discretion.
any in the but not is deemedFinally, appealissue raised notice of briefed

(2003).226,King,See In 149 N.H. 230waived. re Estate of

Affirmed.

CONBOY,J.,Dalianis, C.J., and concurred.


