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(AndruShur, P.A.,Bernstein of H. VolinskyManchester and Edward J.
brief), Justice,on HampshireSackman the for New Association for as

amicus curiae.

CONBOY, defendants, Tessier, P.A.,J. The Robert Christy, Christy &
Johnson, Kathy Tremblay,Debra and a decision of theappeal Superior

J.)(Tucker,Court arescinding professional liability policy byissued the
plaintiff, (GAIC),CompanyGreat American Insurance to the law firm of

Tessier,Christy & P.A. We reverse and remand.
We set forth the presentedrelevant facts as in the parties’ agreed

(Tessier)statement of facts. Robert Christy (Christy) and Thomas Tessier
Tessier, P.A.,were in firmpartners Christythe of & practicing together for

(Jakobiec)forty-five years. 1987, Jakobiec,over In August Frederick M.D.
him. 2001, mother,retained Tessier to draft a will for In Jakobiec’s Beatrice

(Beatrice),Jakobiec died intestate. Her two heirs were Jakobiec and his
brother, (Thaddeus).Thaddeus Jakobiec Thaddeus had been blind since
birth, disabled,was developmentally and resided with his inmother her

Manchester,inhome which she owned with jointJakobiec as tenants with
ofrights survivorship.

2001,In May Tessier,Jakobiec asked who was nephew,Beatrice’s to
probatehandle the 2002,administration for his Inmother’s estate. June the

probate court appointed Tessier to administer the estate. From 2002
2005,through Tessier created false powersaffidavits and of attorney, which

he used to gain unauthorized access to estate accounts and assets belonging
to Jakobiec and Thaddeus. misappropriatedTessier for his personal use
estate assets and assets tobelonging Jakobiec and Thaddeus.

There is no that Christyevidence was aware of Tessier’s thefts and
However,misappropriations. Christy’s actions at various times enabled

to,Tessier gainto access and moneysteal and misappropriate assets
to, thebelonging occasions,estate and Jakobiec. two inseparateOn 2003

2005, Christyand falsely bynotarized documents purportedly witnessing
the signatures of Thaddeus and in fact theyJakobiec when were not

addition,present. 2002,In in Christy acted as the for ofappraiser purposes
inventoryan by probate Christysubmitted Tessier to the court wherein

accepted Tessier’s identification of the estate’s assets without independent
inaccurate,inventory however,examination. The was in that it did not

disclose that Tessier had diverted funds fromwrongly the estate.
(Johnson),Defendant Debra Johnson a &long-time employee Christyof

Tessier, P.A., part-time secretary duringworked as Tessier’s the time
and,representedTessier Beatrice’s estate. was also a innotary publicShe

2002, afalsely power attorneynotarized durable of for health care from
Thaddeus to on Christy falsely signatureTessier which had attested to the
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Kathy Tremblayand state of mind of Thaddeus. Defendant (Tremblay),
firm,long-time employeealso a of the served as its part-time bookkeeper

the thatduring represented Tremblaytime Tessier Beatrice’s estate.
bills,day paying making depositsworked one a week into either the trust

account,account or the and foroperating assembling materials the firm’s
gave Christyaccountants. She and Tessier a handwritten onweekly report

the status of the firm’s finances.
26,2006, (Rockefeller),Attorney ReginaOn June Rockefeller represent-

Jakobiec, met with toing representationTessier discuss his of the estate.
“cordial,”meetingRockefeller described the as but noted that Tessier’s

“story did not hang together.” dayTessier called Rockefeller the next and
estate, Jakobiec, Thaddeus,moneytold her he had taken from the and and

topromised make restitution.
10, 2006,On October Rockefeller wrote to Tessier’s counsel regarding

claims out ofarising AccordingTessier’s administration of the estate. to
Rockefeller, Tessier acknowledged forging power attorneythe of for
Jakobiec, making false declinations on behalf of of his interest inJakobiec

estate, deeds,his mother’s two afalsifying forging power attorneyof on
Thaddeus,behalf of and false documents with the court.filing probate

$754,000allegedRockefeller also that Tessier owed than inJakobiec more
$800,000 took,assets from his mother’s estate and more than that Tessier

by use of the of fromforged power attorney, personalJakobiec’s bank and
29, 2003, 31,brokerage April Mayaccounts between and 2006. Rockefeller

10, 2006,indicated that repaid approxi-as of October Tessier had Jakobiec
$460,000.mately

counsel,Following negotiations between their Tessier and Jakobiec
1, 2007,entered into a inagreement Aprilsettlement dated which Tessier

a debt to and aacknowledged payment plan satisfyJakobiec established to
28,2007,remaininghis obligations. SeptemberOn Tessier’s counsel advised

$55,000Rockefeller in that an initial ofwriting despite paymentcash and
the sale of certain real estate in that toVermont was deeded Jakobiec under
the settlement Tessier would not be to theagreement, pay remainingable
amount owed under the settlement agreement.

a to firmprofessional liability policy ChristyGAIC first issued the oflaw
1, 2001,& Tessier effective and issued on an annualAugust policies basis

policies required completionthereafter. Issuance of the successive of
renewal applications, bywhich were reviewed GAIC’s underwriters. The

policy throughbasic remained the same from 2001 2007.
22,2007,MayOn two months after Tessier and Jakobiec entered into the
agreement, Christy profes-settlement executed a renewal forapplication

6(a)liability Questionsional on behalf of the law firm. on thecoverage
claim,anyasked: is aware ofapplication inquiry, lawyer anyrenewal “After
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incident, act, error or omission in yearthe last that could result in a
professional liability claim against any attorney of the Firm or a predeces-
sor firm?” Christy’s answer on behalf of firmthe was “No.” applicationThe
also contained the following acknowledgment: undersigned“The propri-
etor, member,partner, officer,or acting on behalf of applicant,the and all

Insureds,other proposed hereby declares diligentafter inquiry that the
above statements are true and that no material facts have been suppressed
or misstated.”

toAccording Christy, he asked Tessier whether he had any information
that should be disclosed on the application and Tessier told him there was
none. professionalGAIC issued a liability policy to the firm effectiveAugust
1, 2007, 1,through August 2008. The first notice to GAIC about Tessier’s
misappropriations bywas letter 17,from Christy dated January 2008.
Subsequently, Christy advised GAIC of his 2003 improper notarization of a
power of attorney from Jakobiec to Tessier.

In petitionits for declaratory judgment, GAIC requested that the court:
(1) “rule that Policy...GAIC’s for the period August 1,20081,2007-August

(2)rescinded”;is “[o]rder the Respondents to reimburse for anyGAIC
costs, including legal fees it has inincurred defending the Respondents”;

(3)and alternative,the“[i]n declare and rule that GAIC has no obligation
to defend and indemnify Christy Tessier, P.A.,& ChristyRobert and Debra
Johnson with respect to the underlying action.” Following a hearing, the
trial court granted requestGAIC’s for rescission.

The trial court found that Christy’s negative answer to the question in
the renewal application asking inquiry, any lawyer“[a]fter is anyaware of
claim, incident, act, error or omission in the last year that could result in a
professional liability claim against any attorney of the Firm or a predeces-

firm,”sor was false “since Tessier at least knew of Dr. Jakobiec’s claim
against him in addition,2006.” In the trial court found that Christy’s
acknowledgment, that undersigned“[t]he . . . acting on behalf of the
applicant and all other proposed Insureds, hereby declares after diligent
inquiry that the above statements are true and that no material facts have

suppressedbeen misstated,”or was also false “in that the negative answer
to the preceding question was untrue and Tessier suppressed the fact of Dr.
Jakobiec’s claim.” The trial court reasoned that though Christy’s“[e]ven
answer to questionthe and his subsequent declaration on the application
were false,unwittingly the question on applicationthe pertaindid not solely
to Christy’s knowledge, but rather to the knowledge ‘any lawyer’of at the
law firm.... Accordingly, Tessier’s knowledge was imputed Christyto and
the other insureds.” Because the settlement agreement between Tessier
and conditional,Jackobiec was the trial court found that “Tessier knew
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in athat Jakobiec’s claim could resultspoke Christywhen he with
him.”liability againstclaimprofessional

in the wereapplicationtrial court also found that the misstatementsThe
testimony offindingcourt its on the uncontestedmaterial. The based

the factsmanagerunit that aboutunderwriting “[i]nformationGAIC’s
acknowledgmentMr. ofrise to the Jakobiec claim and Tessier’sgiving

with Dr. JakobiecAgreementand his execution of the Settlementliability
as to whether to renewunderwriting... to the evaluationimportantwere

if itpolicyhave caused GAIC to decline to renew thePolicy”the and would
that rescissionFinally,informed of the facts. the trial court foundhad been

Johnson,and becausesubstantially Christywas not unfair to defendants
in doingin andwitnessingviolated their duties documentsthey “knowingly

Thus,Tessier, in commission of his crimes.”unwittingly,so aided albeit the
basis fornot find that these violations constituted thethe court did

rescission; these violations wouldneither did the court address whether
non-coverage policy’sprovisions.warrant under the

because:argue improperthe defendants that rescission wasappeal,On
6(a)(1) on the renewal wasChristy’s question applicationanswer to

(2)true; of would becoveragerescission of the or denialobjectively policy
neitherChristyunfair to and the other innocent insureds whosubstantially

(3)fraud; allegedand theknew nor could have known of Tessier’s
as to anapplication opposedwas made on a renewalmisrepresentation

that as to all insureds isarguesinitial rescissionpolicy application. GAIC
in theremedy given misrepresentationssole the materialappropriatethe

failed tonote at the outset that Tessierapplication.law firm’s renewal We
finalin trial court entered an order ofan this case and theappearancefile

him in March 2009.againstdefault

of lawquestionis ainterpretation policy languageThe of insurance
288,Co., 144v.Home Ins. N.H.for this court to decide. Bianco Assoc.Prof.

(1999). of the wordsordinary meaning policy’stake the andplain292 iCWe
context, of the as would a reasonablepolicyin and we construe the terms

readingthan a casualin of the insured based on moreperson positionthe
omitted). terms are“Policy(quotationof the as a whole.” Id.policy

weunambiguous,are clear andobjectively; where the termsconstrued
v.ordinary meaning.” Brown Concordthe its natural andlanguageaccord

omitted).(2012)522, To the extentCo., (quotation525Ins. 163 N.H.Group
unclear, ambiguities must bein an contract isthat a insuranceprovision

v.and the insurer. Calabraroagainstin favor of the insuredconstrued
(1997).308, ACo., policy142 310Ins. N.H.Metropolitan Prop. & Cas.

ambiguityas to create noif it is “so clear ...onlyexclusion is enforceable
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N.Progressiveexpectations.”affect insured’s reasonablemightthat the
(2005).649,Co.,Ins. 151 N.H. 653v. Mut.Ins. Co. Concord Gen.

to the claims-by Christy renewApplicationThe Shortform submitted
“thisyear thatpolicyfor the 2007-2008 statespolicymade with GAIC

issued,” thatthe if a is andpolicywill basis of contractapplication be the
upon,relied ascoverage representa-in will haveCompany providing“the

totions, are contained in or attachedthe and statements whichdeclarations
addition, Policy CoverageIn the Formpolicy.”or into theincorporated

in the“in the statementsuponthat the is issued reliancepolicystates
Liability shown in the Declara-subject to the Limits ofapplication, and

intions, Accordingly,the insurance.”subjectand to all of terms of this
we contract aspartiesthe between the consider theinterpreting agreement

whole, the language.andApplication policya both the Shortformincluding
I of titled Coverage, provides:the policy,Section

on Insured all sums . . .policy payA. This shall behalf of each
obligated aslegally paywhich the Insured shall become to

THEof MADE AGAINSTdamages as a result CLAIMS FIRST
RE-THE PERIOD ANDINSURED DURING POLICY

THE PE-THEPORTED TO COMPANY DURING POLICY
RIOD

(i) act, forby any error or omission which thecaused
legally responsibleis . ..Insured

and, case,in out of orarising renderingeach the failure to render
services, act,professional ALWAYSTHAT suchlegal PROVIDED

or . . . happens:error omission

1. during policy period;the or

prior2. that to theprior policy period, providedto the
theby Companyof the first issued[Policy]effective date

continuously andto the Insured and renewedNamed
policyto the of thisinception period:maintained in effect

(b) had basis toInsured no reasonablethe
a pro-that the had breachedbelieve Insured

a claim wouldduty or to foresee thatfessional
....the Insuredagainstbe made

Exclusion,IV, provides:Section titled
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A. This policy does not apply:

1. to any judgment or final adjudication based upon or
arising any dishonest,out of deliberately fraudulent,
criminal, malicious or deliberately wrongful acts or

Insured,omissions committed by any however, the Com-
pany will defend allegations of the foregoing acts or
omissions until the time that the act or omission is
factually proven;

(Innocent Insured)B. Waiver of Exclusion and Breach of Condi-
tions: Whenever coverage under any provision this policyof

excluded,bewould suspended or lost

1. IV,because of Exclusions,Section 1,sub-section
relating anyto judgment or final adjudication based
upon dishonest,or out ofarising any deliberately fraudu-
lent, criminal, ormalicious deliberately wrongful acts or

by Insured,omissions any or

2. because of noncompliance VII, Claims,with Section
A,subsection Notice of Claims torelating givingthe of

notice to the Company respectwith to which any other
Insured shall inbe default solely because theof default
or concealment such by one or more Insuredsof default
responsible the loss or damage otherwise insuredfor
hereunder,

the Company agrees that such insurance as would otherwise be
under this policy shall apply respectwith to each andafforded

every insured who did not personally participate in committing
acts,one or more the errors or omissions described in eitherof

such condition;exclusion or such ifprovided that the condition be
one with which such can complyInsured after receiving knowl-

thereof,edge the Insured toentitled the benefit of the Waiver of
the Exclusion and Breach of Conditions shall withcomply such

promptlycondition after obtaining knowledge of the of anyfailure
other Insured to comply therewith.

added.)(Emphasis
VII, Claims,Section titled provides:

A. shall,Notice of Claims: The Insureds practicable,as soon as
give claim(s)to Companythe anywritten notice of or potential
claim(s) against anymade Insured.
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theof these underordinary meaning provisions,plainthe andApplying
IV, B, has gonea claimin whereprovisioninnocent insured Section

inset forth Section VIIprovisionin of the noticeviolationunreported
insureds, GAICacts from the otherwrongfulan insured concealedbecause

ornot commit“personallyto those insureds who didprovide coveragemust
Thus, an insured whoact,in or omission.the errorpersonally participate”

and, therefore, doeswrongfulof the actsknowledgedoes not have actual
mayclaims thatthem and the foreseeableability reportnot have the to

notifiedthem, the insurer iscoverage providedfrom is entitled toarise
acts.wrongfulof theknowledgeafter the insured obtainspromptly

intended topartiesshows that theprovisionThe innocent insured
not to insuredsimputed knowledge penalizeactual from anddistinguish

knowledge wrongfulactual of acts. See Maher &Williamswho did not have
(D.3546234,Co., 3:08cv1191, at *13Ins. No. 2010 WLv. ACE American

Sacks,3, 2010); 713Holloway Esqs.,see also v. Sacks andSept.Conn.
2000).162, 164 executing applica­Div. Prior to the renewal(App.N.Y.S.2d

2007, Christyinliability coverage Maytion for insuranceprofessional
of information that should beinquired anyof Tessier whether he was aware

himand Tessier told that there wasapplicationdisclosed on the renewal
misconduct, and theknowledgehad no actual of Tessier’sChristynone.

every“to each andimputing knowledgeTessier’spolicy expressly precludes
byin actscommitting” wrongfuldid not personally participateInsured who

another insured.

6(a) inquiry, any“After isQuestion applicationon the renewal asked:
claim, incident, act, yearin the lasterror or omissionlawyer anyaware of

attorney of theliability against anyin a claimprofessionalthat could result
“did notargues questionFirm or a firm?” that thispredecessor GAIC
accurateChristy...... felt was true andsimply ask for information which

aapplication requiredRather thepersonal knowledge.on hisbased
yearin the lastclaims and incidentsresponseand truthful aboutcomplete

Insuredsproposedto the Firm and allthat could rise to a claim asgive
any policy.”in whether to issuerelying decidingwhich be onGAIC would

however, excluding imputedclear, provisionthat the policyIt is not
on thegivingto noticeapplyinsureds does notknowledge to innocent

Thus, specificallyof languagein the absenceApplication.Shortform
on thefalse statements madeto innocent insureds ofimputing knowledge

“Inambiguous. viewread as a whole isthe contractApplication,Shortform
toin orderagainst the insurerpolicywe will read theambiguity,of the

v. MaineCacavaspolicyholder.”of theexpectationshonor the reasonable
(1986). course, an insuranceCo., 204, 207 Of128N.H.Bonding Casualty&

by includingitlanguage againstofinterpretationcancompany preclude
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“clear and Orleans v.unambiguous policy language.” See Commercial
(1990).Co., 493,Ins. 496Union 133 N.H.

hold that trial ofWe the court erred as a matter law in thatruling
imputedTessier’s is to theknowledge Christy and other defendants

however,abthereby voiding ruling,the initio. no topolicy We make as
anywhether of the conduct in undernon-coveragedefendants’ would result

policythe and remand for further consistent withproceedings opinion.this

Reversed and remanded.

Dalianis, C.J., JJ.,Lynn,andand HlCKS concurred.
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