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decisions, taken,”the routedriving including freelyto be and could “work
for in to Furthermore,other addition Bus.” Id. atcompanies Express 1183.

party anyeither could “terminate the contract at anyfor reason and time.”
Id.

contrast, case,In in Aspenthis left special delivery instructions for the
drivers, occasionally Further,theincluding required sequence of deliveries.
Aspen required drivers to photowear tee shirts and identification badges
with oflogothe “Noble Logistics, Independent DespiteContractor.” the
“independent designation, badgecontractor” the and tee shirt constitute a
type of uniform. The claimants were under supervisionalso the and
direction of another person, who served as their main contact with Aspen.
The and AspenCommittee the Tribunal each found thatAppeal controlled

schedules,the routesclaimants’ and and concludewe that there is sufficient
evidence in the record to thesesupport findings.

Accordingly, Aspen has failed to burdenmeet its of demonstrating that
III,the 282-A:9,claimants were not RSAemployees under or that the

findings of the unauthorized,Committee or the TribunalAppeal were
law,affected error ofby any clearlyor inerroneous view of the record. See

Appeal Distributors, 129;John Hancock 146 N.H. at Appealof of
Work-a-Day,132 atN.H. 293.

Affirmed.

C.J.,Dalianis, JJ.,Lynn,and CONBOYand concurred.
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DALIANIS, interlocutoryThis is an from an of theappealC.J. order
(Smukler, J.) by theSuperior representedCourt that certified a class

Lawrence, ofconsisting purchasedKaren L. “all individuals whoplaintiff,
January 1,1995, untilcigarettes HampshireMarlboro in New fromLights

superior singledate of SUP.Ct. R. 8. The court transferred athe trial.” See
for our review:question

the in its of NewSuperior application HampshireDid Court err
when Plaintiffs Motion for Certification?grantedlaw it Class
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inquestionWe answer this the affirmative and reverse the trial court’s
certification order.

I. Background

acceptWe the statement of the case and facts as in thepresented
interlocutory appeal rely uponstatement and the record for additional facts

necessary. Co., 271,as v. RegionSee Rainville Lakes Water 163 N.H. 273
(2012). plaintiffThe alleges purchasedthat she and consumed Marlboro
Lights cigarettes from(Lights) approximately February1975 until 2001.

defendant, USA,She thatalleges Morris),the Morris Inc.Philip (Philip by
using the name and“Lights” describing the as Tarcigarettes “Lowered &
Nicotine,” (CPA).violated the New Hampshire Consumer Protection Act

(2009 2011).See ch. 358-A contends,RSA & Supp. descriptions,These she
falsely represented Lightsthat would deliver tarless and nicotine than
other cigarettes.

The plaintiff alleges that the of Lightsfilters had ventilation holes that
diluted the tar and pernicotine puffdelivered as measured by smoking

allegesmachines. She that Philip specificallyMorris designed Lights to
“pass” the deliveringmachine tests while to human smokers the same
amount tarof and nicotine bydelivered regular cigarettesMarlboro
(Regulars). The plaintiff thus argues productthat the Philip actuallyMorris
sold, a cigarette that delivered the same tarlevels of and nicotine as a

Marlboro,regular was worth productless than the Philip promised,Morris
a cigarette that delivered less tar and nicotine. She seeks actual and
statutory damages uponbased this difference in value. She notdoes seek
personal injury damages.

The plaintiff 2010,initiated this inaction March 2002. In November
pursuant 358-A:10-a,to RSA representationwhich allows class in CPA
claims, trialthe court representedcertified a class by plaintiff,the

of allconsisting individuals who purchased Lights in New fromHampshire
the theydate were first introduced into streamHampshire’sNew of

untilcommerce the date of trial. The trial adjustedcourt later the class
period 1,that itso onbegan January only1995. The issue us isbefore
whether the trial properlycourt certified this class.

II. Analysis

A Standard Reviewof

byMorris that trial court thePhilip argues certifyingthe erred class
of questionsbecause common issues law or fact do not predominate over

11(e)(3).only 358-A:10-a,affecting individual class See Inmembers. RSA



96

otherwise,arguethis not wedeciding question, partiesbecause the do
assume, law thedeciding, discussing predominancewithout that our case

RuleSuperior applies.for classes certified under Court 27-Arequirement
(2007)(acknowl­781,155 785-86of Bayview Crematory,See Petition N.H.

27-A(a)(2)that the thatedging proposedRule combines therequirement
at of in thesignificant questionclass share one law or fact common andleast

requirement predominate).that common issues

test, to proposedTo the the common thesatisfy predominance issues
are to the classoutweigh particularclass must the issues that individual

time,Id. The is ofpurpose promotemembers. at 785. test’s to economies
effort, promote uniformity personsand and to of decision as toexpense

at “Toachieve the trialsimilarly pragmatic goals,situated. Id. 785-86. these
bymust how the case will be the substan­identifyingcourt consider tried

case,issues control of which issuesassessingtive that will the outcome the
are to thepredominate,will and whether those issues commondetermining

Id. atclass.” 786.

Thus, trial court facts in thego beyond alleged pleadingsthe must the
claims, defenses, facts, applicablerelevant and substan­to understand the

v. Jlaw and the certification issues. Cantwellmeaningfullytive determine
Unlimited, 508, (2007). rigorous analysisThisProps.& R 155 N.H. 512

evidence, affidavits,enough bythat trial court docu­requires the receive
ments, that has classtestimony,or to be satisfied the met eachplaintiff

itsemployId. at 512-13. trial court mustrequirement.certification The
discretion, however, intotransforming proceedingsto avoid certification

litiga­portions underlyingof of the“protracted mini-trial[s] substantial
omitted).attion.” Id. 512 (quotation

or denyingwill not orders class certification absentgrantingWe overturn
155of Bayview Crematory,an ofunsustainable exercise discretion. Petition

aunsustainablyat 784. A court its discretion whenN.H. trial exercises
overlooked, andeserving weightof is or “whensignificantrelevant factor

the considersweight,accorded or when courtimproper significantfactor is
infactors, a errorpalpable judgmentmix of commits ofappropriatethe but

omitted). this(quotationId.calibrating the decisional scales.” Within
rubric, the its when itsa trial exceeds limits of discretionnecessarilycourt

And, aof the Id.dependsor an incorrect view law.judgment upondecision
inthough made thequestion,trial court’s to an abstract evenlegalanswer

de novodiscretionary engendersof areaching generally judgment,course
aonly uponId. trial court in this case reliedFinally,review. because the

are for our“all of the from below availablepaper record and documents
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factualordinary to the trial court’sthan deferencegivewe ... lessperusal,
Co.,Bondingv. & Cas. 135N.H.Hollis Mainefindings.”Hillside Assocs. of

(1992).325, 330

Regarding Injury PredominateB. Individual Issues

class ofpurchasersat certification of a ofattemptnot the first“This is
271Litig.,Sales Prac.Cigarettes Mktg.In re:light cigarettes.” Light

cases).(D. 2010)402, the courts that have(citing413 Me. OfF.R.D.
certification;class twoissue, of the thirteen deniedthe “[e]levenconsidered

employedthat class certificationgrantedId. The two courtsgranted it.”
re-than lawHampshirestandards Newless class-certificationrigorous

(courtCantwell, beyondmust factsgo155 N.H. at 512-13Comparequires.
Inc., 190v. Morrisalleged Philip Companies,in withpleadings), Craft

2005)(Mo.368, plaintiffstruth ofApp. (assumingS.W.3d 382-85 Ct.
11(e)(3) (re-358-A:10-a,conclusions);and RSAallegations legal compare
Aspinall v.legal predominate),that common or factual issues withquiring

(Mass. 2004)479,Inc., 476, 492Philip Companies,Morris 813 N.E.2d
statute), andprotectionclass consumer(certifying under Massachusetts

2008)(Mass.Co., 214,Moelis v. Berkshire Ins. 887 N.E.2d 220Life
that not(explaining protectionMassachusetts consumer statute “does

ones”).require that common issues over individualpredominate
case,In willargues injurythis Morris that individual issues aboutPhilip

injurednot itsby represen­because all class members werepredominate
were, fact,and indeterminingtations about which class membersLights,

require inquiries. Morris assertsinjured, proof Philipwill individual and
informationthat who to disseminatedexposed publiclyclass members were

“compensate” smoking lightof smokers to whentendencyabout the
the amount of tar and nicotine as whencigarettes, thereby obtaining same

by Philipwereregular theycannot show that deceivedsmoking cigarettes,
and, therefore, injury.cannot show See BeckstedrepresentationsMorris’s

(2007) (trialNadeau, 615, unsustainably155 court exercisedv. N.H. 620
uponfor basedby motion directed verdictgrantingdiscretion defendants’

deceit).ofsufficient evidenceplaintiffsthat failed to introducefinding
reasons, theymembers, exactly whatMorris receivedPhilipThese class

— of tarthe same levelscapable deliveringa that ofexpected cigarette was
— and, therefore, injury.nosustainedas regular cigaretteand nicotine a

(N.D.289, Ill.Inc., 265 F.R.D. 292-93v. MorrisCleary Philip USACf.
2010) of “likeli­typicalitylack of because(denying uponclass certification

noexperiencedof class memberssignificant proportionhood that some
all”).injury at

toinquiries necessarywill bethatMorris contends individualPhilip
knowledge the “com-class aboutdetermine the extent of each member’s



— is,pensation” thatphenomenon lightthe of oftendency smokers
cigarettes to inhale more holddeeply, lungsthe smoke in their orlonger,

up filter,cover the ventilation holes in the or incigarette paper toorder
receive the same ofamount tar and nicotine as smoking Regulars.when
Because of the likelihood that numerous class members were toexposed
information about the compensation phenomenon, individual willinquiries
predominate, and, therefore,Philip Morris argues, class certification is
improper. Light Cigarettes Mktg.See Litig.,Sales Prac. 271 F.R.D. at 421
(individual inquiries related to when class members learned truth about
light cigarettes “weighted] against the ofpredominance commonality”);

(D.N.M 2007) (individualInc., 615, 629v.Altria 242Group, F.R.D.Mulford
to,relatingissues among things,other the ofamount tar and nicotine

by lightdelivered cigarettes outweighed common in con­issues similar
action).sumer

class,By certifying the the appearstrial court to have concluded both
that class members could of knowledge byestablish lack relying upon

evidence,common thatand common issues about lack of knowledge would
predominate. agree PhilipWe with Morris that this was error.

issue,In addressing this findwe instructive ofreasoningthe In re Ford
(No. II),Motor Co. E-350 Van Products Liability Litigation CivilAction

03-4558, 1687, (D.N.J.379944,No. MDL 6,No. 2012 WL at *13-14 Feb.
2012). case,In that sued anconsumers automobile manufacturer aover

when,that vanrepresentation carry fact,its fifteen inpassengerscould the
unusuallyvan’s high rollover rate made it unfit to so. redo In Ford Motor

Co., 379944,2012 certification,WL *1. In analyzingat class the court noted
public reports, articles,that “numerous and broadcasts” documented the

handling problemsvan’s and that one of the originalcase’s hadplaintiffs
used his knowledge of these problems as when theleverage negotiating

n.9,purchase of his van. at *14Id. *15.
that,The “ifcourt ruled Plaintiffs have actual of theknowledge handling

priordefect to purchasethe ... these Plaintiffs nothave shown causation
injury].[of whichIdentifying putative purchasedclass members under

similar requirecircumstances will individualized inquiries imprac-that are
case,inticable class litigation.” Id. As in this the plaintiffs’ “primary theory

damagesof at the class certification stage [was] a common benefit-of-the-
Id.bargain injury.” The court thatexplained stands to reason that the“[i]t

consumers who saw these reports and understood the . . . van to have
significant causation,handling problems will have a difficult time proving

so,in Rather,and doing they relywould not on common Id.proof.” “it would
inquiriestake individualized causation determine which putativeto class

members saw such reports prior purchasenews to their of and[the van]
here,understood the van to have handling problems.” plaintiffs’Id. As the
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knowl-havingpersons [such]made “no effort to excludeproposed class
therefore, class. Id.court, certify thedeclined toedge,” and the

1995,1976 andthat betweencase,this the record establishesIn
thatfactconcerning thewas available to consumersinformationsubstantial

Indeed,regular cigarettes.ascigarettes are as harmful to smokerslight
and1976reportsand news betweenhundreds televisionpublicationsof

thanless harmfulcigarettesthat were nolight1995 informed consumers
that, thisacknowledged duringitselfThe trial courtregular cigarettes.

behavior couldmay smokinghave known theirsome consumersperiod,
smokingin of and nicotine thanreceiving amounts targreaterresult

machines recorded.
Greenwood, a athistory professorof ThomasThe declaration Janette

in to theUniversity, by Philip opposition plaintiffsMorrisClark submitted
certification, lightthe informationmotion for class describes detailed about

to Heravailable to consumers from 1976 1995. declarationcigarettes
frame,thatpublished duringnumerous studies time whichidentifies
amount of tarlightthat of receive the samecigarettesconcluded smokers

regular cigarettes compensationand as of because of thenicotine smokers
regional newsHer declaration also describes the national andphenomenon.

reporting about these studies.
are:Among the described in Professor Greenwood’s declarationstudies

— a 1976 toMay study findingBritish that smokers who switched
by smokinglow and more.cigarettes compensatedtar nicotine

This was in and onstudy reported ReportsConsumer NBC’s
“Today” show.

— findinga 1978 that “most hold theMay studyHarvard smokers
longer apparentin their in ancigarettes lungssmoke from low-tar

(Quotationeffort to extract more satisfaction from them.” omit-
ted.) Monitor,study in the the BostonreportedThis was Concord

News,”Globe, and News.”“Nightly “EveningNBC CBS

— a in the andstudy reported pressJune 1980 national television
that, noted,as ofsuggesting surgeon generalnews the smokers

morelight damagebe themselvescigarettes “might actually doing
omitted.)by inhaling deeply.” (Quotationmoresmoking and

— study con-Academya National of SciencesSeptember 1982
hadcigaretteslow tar and nicotine “doubtful” healthcluding that

(Quotationphenomenon.of the compensationbenefits becaúse
Times,omitted). in New York BostonstudyThis was thereported

Post, theGlobe, Telegraph,and NashuaToday, WashingtonUSA
as as on national television news outlets..well
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— a July 1983 instudy published Englandthe New Journal of
Medicine thatconcluding smokers of light cigarettes justinhaled

muchas tar and nicotine as smokers of regular cigarettes because
of the compensation phenomenon. studyThis inwas featured

Newsweek,Today, news,USA and on the national televised as well
inas various New Hampshire newspapers, such as the

Manchester Union Leader and Concord Monitor.

— the surgeon general’s report,1983 inreported the Wall Street
News,”Journal and on “NightlyNBC which cited studies “show-

ing that of low-yieldusers tocigarettes tend moreinhale inten-
sively,increasing monoxide,their intake of carbon and other gases
produced by smoking.”

— a surgeon1989 general in anreport, Aprilcited 1994Reader’s
article,Digest which found “compensatory smoking behavior

among smokers who switch to low-tar brands might even increase
total tobacco-smoke intake in some smokers.”

— an August study by Association,1993 Lungthe American which
concluded that the ofbrand cigarettes smoked had little effect on
the amount of tar ingestedand nicotine and that Federal Trade
Commission smoking replicatemachines “do not smokingthe

real maybehavior of whosmokers inhale more and hold insmoke
longer.” studyThis inreported Vogue.was

— based upon studies such as the August 1993 ABCstudy, News
reported in 1994:February “Scientifically, low-tar,the low-
nicotine cigarette basicallynotion is a asscam takesmokers a few

puffs, theyextra ainhale little bit deeply, theymore beat the
machine, they beat the cigarette, they allget the nicotine their

omitted).body (Quotations 1994,needs.” In March National
Public Radio aired an report”“extensive about “risks of ‘light’the

.cigarettes and . . ofaccuracythe Trade[Federal Commission]
test measurements of tar and nicotine as oflevels well as the issue
compensation.” PBS’s “Frontline” aired a similar inreport Janu-

1995,ary explaining smokinghow the machine functions and that
unconsciously“smokers often inblocked ventilation holes the

cigarettesfilters of to alight cigaretteachieve better tasting but
one with tarhigher yields.”and nicotine

Professor Greenwood’s declaration also publicationsdescribes distrib-
uted nationally between 1976and by Society1995 the American Cancer and
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consumers about thewarningspecificallyorganizations,other similar
instance, 1982,in Cancerthe AmericanForphenomenon.compensation

turn lowmanythat “Too smokersa stated:Society published pamphlet
theby coveringcigarettes high cigarettes]into [tar/nicotinetar/nicotine

inmajorare factoror filter that apaperin the cigaretteventilation holes
omitted).(Quotationthe levels.”lowering [tar/nicotine]

brochure,a which was1993, the Institute issuedIn National Cancer
compensa-warned about thenationally, specificallywhichanddistributed

to to lightsmokers switchtion The brochure advisedphenomenon.
inhale themcigarettes,smoke morecigarettes, but then advised: “do not

over the holes on thefingertipsor ordeeply, place youroften moremore
intake, the idea toyour nicotine and isThese actions will increasefilters.

omitted.)(Quotationfunctioningto without nicotine.”body usedget your

from 1976volume information available to consumersGiven the of
conclude, a ofwe as mattercompensation phenomenon,to about the1995

law, notof to this information wasexposedthat the number class members
(2009)609,N.H. 614Auger Strafford,de v. Town 158minimis. See of

issues,factual ifwe unresolved record(although ordinarily will remand
reach certain conclu­necessarilythat fact finder wouldreveals reasonable

law).of we concludesion, may Accordingly,such issues as matterwe decide
to which individual classLightsthat the information aboutdetermining

individual issues thattheywere and what believed areexposedmembers
Co.,In Ford 2012 WLwill over common ones. See re Motorpredominate

379944, purchasedclass“Identifying putativeat *14-*15. which members
that areinquirieswill individualizedrequireunder similar circumstances

Therefore, we that the trialimpracticable litigation.”in class Id. at *15. hold
it thatits when ruled issuesunsustainablycourt exercised discretion

by commoninjuriesclass could be resolvedrelated to individual members’
predominate.and that common issues wouldevidence

and remanded.Reversed

Conboy, JJ.,andHicks concurred.


