
71

courtThe trialto counsel.money actually paidto mean“actually expended”
retainer, thegeneralis apaidTowncounseldecided that becauseevidently

thisfor his work onthe Town counselpaidcould not determine whatcourt
case.

oneis consistent witharguablydecisionthe trial court’sAlthough
out,” only meaningthis is not thepaywhich is “toexpend,”definition of “to

Dictionary 799Third New Internationalof the word. Webster’s
2002). byis “to consumeexpend”of “toed. Another definition(unabridged

depleted.it isbyA is “consumed use” whengeneraluse.” Id. retainer

676:17,II, mandate anwhich is tothe evident of RSApurposeGiven
seemunicipality,to aattorney’s prevailingfeesaward of reasonable

Bennett, 484-85, attorney paidthat a ismunicipal157 at we hold whenN.H.
means the“actually expended”a theagreement, phraseunder retainer
attorney’sthat because of thedepletedamount of the retainer has been

Therefore, we reverse the trial court’swork on the enforcement action.
attorney’sto of its reasonableruling anythat the Town was not entitled

fees, opinion.for farther consistent with thisproceedingsand remand

inAffirmed, part; part;in modified
reversed in and remanded.part;

Lynn, JJ.,Dalianis, C.J., and Hicks and concurred.
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(Elizabeth Woodcock,Delaney,Michael A. attorney general C. assistant
onattorney general, orally),the brief and for the State.

Rothstein, appellate defender, Concord,David M. ofdeputy chief on the
brief and for theorally, defendant.

CONBOY, defendant, Davies,The anJ. Josiah order ofappeals the
J.)(Gardner,Portsmouth District Court hispartially denying motion to

pleawithdraw his and hisguilty vacate conviction. We affirm.
imprisonmentThe defendant was two counts ofcharged with false and

one a single allegedcount of assault incident of domesticsimple following
1,2009, proviolence. On June he se for onappeared arraignment the three

class A charges. spokemisdemeanor Prior to his he witharraignment, the
discussion,aprosecutor regarding potential plea agreement. During this

the defendant his to plead guilty, signedindicated intention and then the
andacknowledgement providedwaiver of form that therights prosecutor

time,him. At he was ayearsthis nineteen old and had GED and some
technical college experience. The scheduled then went for-arraignment

hearing.ward as a plea
hearingThe defendant’s other andplea hearingsfollowed commenced

asked,readingwith the trial court the to him. court thencomplaints The
“Sir, allyoudo understand the nature three to which thecomplaints?”of
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Next,defendant responded, ‘Yes.” the court advised the defendant of his
right counsel,”“absolute to be represented by but the defendant indicated

Then,his intent to proceed pro se. itsreferencing colloquiesearlier with
defendants, asked,other the court you“Would like me to [yourreview

constitutional rights] again you,with or are you yousatisfied that under-
stand them?” The defendant “Ireplied, understand them.”

Next, the court reviewed the acknowledgement and of rightswaiver form
with the defendant. The form,defendant authenticated his signature on the
and indicated that he did not any questions.have confirmingAfter that the
defendant was not under the influence of any substances or medication that
might impair judgment, asked, “Sir,his the court what your plea?”is to
which responded,he I“Guilty, guess.”

Following the plea,defendant’s the prosecutor made an of proof.offer
The court did not question the offer,defendant regarding the State’s nor
did the defendant comment on the offer.After thehearing State’s sentenc-
ing recommendation and questioning the defendant regarding personalhis
circumstances, asked,the trial court you’re“And satisfied with what you
have worked out?” The defendant replied, ‘Yup.” The court imposed the
negotiated sentence,suspended amongwhich things,other required the
defendant to complete a batterer’s sixtyevaluation within days. The court
again asked the defendant if anyhe had questions, and the defendant
replied, “Nope.”

The defendant failed to complete the batterer’s evaluation sixtywithin
days. Consequently, 2009,in September the State filed a motion to impose
his suspended Thereafter,sentence. in 2010,February the State and the
defendant’s court-appointed counsel entered into an agreement to stay the

motion,State’s conditioned on his ofcompletion the batterer’s evaluation
and compliance with its recommendations.

2010,In November after repeatedly failing to comply with the recom-
mendation that he participate in classes and counseling, the defendant
moved to vacate his guilty pleas. arguedHe that the imprisonmentfalse
charges were defective theybecause did not allege that he confined the
victims unlawfully.Additionally, he challenged sufficiencythe of the court’s
plea colloquy, Alabama,see Boykin 238, (1969),v. 395 U.S. 242-43 arguing
that the trial court failed to specifically review the elements of simplethe
assault acharge. hearing,After the trial court vacated his guilty pleas on
the two false imprisonment charges, but knowingly,found that he volun-
tarily, and intelligently guiltyentered a toplea simplethe assault charge.

On appeal, arguesthe defendant that he did not enter a valid guilty
plea because he was not advised of the essential elements of the simple

charge. contends, therefore,assault He that his plea knowing,was not
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I, 15 of the Newby Part Articlevoluntary, intelligent requiredand as
toFourteenth Amendment the UnitedConstitution and theHampshire

(1995).532,Thornton, Wev. 140 N.H. 536Constitution. See StateStates
Constitution, relyclaim the andfirst address the defendant’s under State

Ball, 226, 231-33v. 124N.H.only analysis.law to aid in our Stateon federal
(1983). ofthe sound discretionpleawithdrawal of a rests withinAllowing

court, absent an unsustainablefindingstrial and we will not set aside itsthe
Thornton, at140 N.H 537.exercise of discretion.

valid, plea knowing,a must beguiltyIt is established that to bewell
Dansereau, 596, 603v. 157 N.H.voluntary. E.g.,and Stateintelligent,

not as(2008); guilty plea qualifyat 243. “A doesBoykin,see 395 U.S.
of the true naturethe defendant first receives real noticeintelligent unless

(2006)Arsenault, 413,153 416him.” State v. N.H.charge againstof the
(1976)637,omitted); v. 426 U.S. 645Morgan,see Henderson(quotation
of theunless defendant receives “real noticeplea voluntaryis not(noting

him, universallythe first and mostcharge againsttrue nature of the
omitted)). Therefore,process” (quotationof duerecognized requirement

everyinformed of essentialto the defendant must beprior pleading guilty,
that theoffense and the court must determineallegedelement of the

(2010).41,Kinne,v. 161 N.H. 47charge.understands the Statedefendant

plea,to a thechallenge guiltya collateralTo mount successful
manner inspecificand must describe thethe initial burdendefendant bears

understanding,involuntaryin fact or withoutrightswhich his waiver of was
that hissufficient to indicategomust at least forward with evidenceand

156adjudication. Offen,for State v.genuineclaim a issuespecific presents
(2007). burden, and if the435, If meets his initial438 the defendantN.H.

into the knowl­affirmatively inquiredthat the trial courtrecord indicates
remains with theof the then the burdenedge plea,and volition defendant’s

trialand evidence that theby convincingto demonstrate cleardefendant
unknowingor forinvoluntarythat his was eitherwrong pleacourt was and

hand, if is no recordId. the other therethe he claims. Onspecificallyreason
into the defendant’sinquiriestrial court’san record of theinadequateor

to therespondtothe burden rests on the Stateknowledge,volition and
thatdegreeconvincingto a clear andby demonstratingclaimdefendant’s

challenged.respect specificallyin thevoluntary knowingorpleathe was
Arsenault, at 416.153 N.H.

he bears thecollaterally plea,to attack histhe defendant seeksBecause
simpleread the assaultalthoughthat the courtarguesinitial Heburden.
to whatexplainof “it did notbeginning hearing, [him]at the thecomplaint

a assaultsimplein order to securethe State to docomplaint requiredthe
not understand whathe contends that he “didparticular,conviction.” In
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meant,‘unprivileged’[physical and no one to him that itexplainedcontact]
was an element ofindependent the offense that the State had to inprove
order to secure a conviction.” pointsThe defendant also out that in his

vacate,motion to he stated that at the time he plea,entered his he was
yearsnineteen old and exposurehad limited to the criminal justice system.

Thus, the defendant carried initialhis burden of thedescribing specific
manner in pleawhich his was allegedly unknowing.

Next, we look to whether the record withcomplies Boykin. Offen,See 156
Arsenault,N.H. at 438. onRelying the defendant contends that the record

is insufficient because the trial court failed to ensure that he adequately
understood the nature and elements of the charge. He maintains that
reading complaint not, itself,the to a pro byse defendant does satisfy the
due process requirements of a valid plea.

Arsenault,In the defendant to ansought vacate guilty pleauncounseled
that inresulted a conviction for driving Arsenault,while intoxicated. 153
N.H. at 414-15.He thatargued guiltyhis was notplea knowing, intelligent,
and becausevoluntary the elements of the offense explainedwere never to
him. Id. at 415.Additionally, allegedhe that at the plea,time of the he was
twenty years old, had minimum schooling, and had not consulted with
counsel to inprior appearing court. atId. 417. The trial comb denied his
motion. Id. at 415.

In decision,reversing the trial comb’s we concluded that the defendant
met his initial burden of describing specificthe inmanner which his waiver

involuntarywas or Then,without understanding. Id. at 417. acknowledging
the State’s concession that the trial court did not advise the defendant of
the offense,essential ofelements the we noted that the record contained no
indication that trialthe court “affirmatively inquired into knowledgethe

Thus,and volition of the concluded,defendant’s plea.” Id. we the burden
demonstrate,shifted to the toState to a convincingclear and thatdegree,

pleathe was knowing, intelligent, and involuntary the respect challenged.
Id. at 417-18.

The State advanced three arguments supportto its contention that the
defendant’s plea was valid. Id. at rejected418-19. We the firstState’s

—argument that the court may assume that the defendant understands
—crime, Thornton,each element of the see 140 N.H. at 537 noting this

assumption warranted,is sometimes onlybut when the defendant is
represented Arsenault,by counsel. See rejected153 N.H. at 418.We also

—the State’s second argument that the defendant’s receipt of the
complaint to theprior plea colloquy sufficientlywas in ofadequate, and
itself, to inform him of the elements and nature of the charged offense. Id.
Finally, rejectedwe the thatcontention the defendant’s of thesigning
acknowledgement and waiver of form was arights sufficient indicator of his
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concluded,Id. at 419.comprehension of the elements of the offense. We
therefore, by convincingthat failed to demonstrate clear andthe State

plea knowing, intelligent, voluntary.evidence that the defendant’s was and
Id.

incolloquydefendant likens the at issue to thatAlthough pleathe
Arsenault, Arsenault,in inthe two are Unlike which thedistinguishable.
record contained no 'discussion about either the elements or the nature of

417,here, similarlysee id. at the record is not deficient.charged,the offense
defendant,to the trial thenreading chargesAfter the three the court

asked, “Sir, you complaints?”do understand the nature of all three The
addition,In theresponded, specificallydefendant “Yes.” State described

statingfor in its offer of thatsimple charge proof,the basis the assault
leave, armalleged attempted grabbedwhen the victim to the defendant her
that the trial court for theprevent departure.to her We note asked

defendant’s the offer of and that theplea hearing proofbefore State’s
given responddefendant was not the to to the offer. Thisopportunity

Nonetheless, case,in cannotpractice should not be followed. this we
Here,that flawed as a result. the trialcolloquy fatallyconclude the was

id.;charges,court did not assume that the defendant understood the see
rather, affirmatively understanding.the defendant indicated his

an and ofsigned acknowledgement rightsThe defendant also waiver
form, charge(s)...wherein he that “all elements of the haveacknowledged

addition,Inbeen to me.” he initialed the section on the formexplained
adescribing rights by guilty plea. giventhe constitutional forfeited When

clarification, that he had noopportunitythe to seek the defendant indicated
Then, motion, admitted, “I guessat on his hequestions. hearingfurther the

I I did the at the time.”thought [understand form]
of true nature of thegivingIn addition to the defendant “real notice the

him,” Henderson, omitted);426 at 645charge against (quotationU.S.
Arsenault, 416, affirmatively inquiredN.H. at the trial court into his153

rightcourt reiterated the defendant’s to beknowledge and volition. The
counsel, ques-it him several to askrepresented by opportunitiesoffered
clarification, it him his andquestioned regarding agetions and obtain and

Further, defendant whether heeducational level. the court asked the
rights, whether he under-explanationneeded further of his constitutional

offense, anymaximum for each whether he had takenpenaltiesstood the
satisfiedimpair judgment,that his and whether he wasmightsubstances

with what “worked out” with the State.he
affirmatively inquiredthat trial courtBecause the record indicates the

of his the burdenknowledge plea,into the defendant’s and the volition
convincingclear andbyremains with the defendant to demonstrate
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evidence that the trial court was thatwrong pleaand his was either
involuntary Kinne,or forunknowing specificallythe reason he claims. 161
N.H. at 47. While the defendant notes his andage prior history“limited and

with the criminalexperience justice system,” these factors are insufficient
Thus,to a thatcompel finding pleahis was entered. onunknowingly based

us,the record before we cannot that trial court unsustainablyconclude the
inexercised its discretion the defendant’s motion.denying

Because the State providesConstitution at least as much asprotection
circumstances, Henderson,the Federal Constitution under these see 426

644-47,U.S. at we reach the same result theunder Federal Constitution as
do Thornton,we under the State Constitution. See 140 N.H. at 536.

Affirmed.

DALIANIS, C.J., Lynn, JJ.,and HICKS and concurred.
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