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(Susan McGinnis,P. seniorDelaney, attorney generalA.Michael
for theorally),and State.attorney general, on the briefassistant

defender, Concord,Hausman, of on theappellateassistantStephanie
the defendant.orally,brief and for

J.),(Garfunkel, theLYNN, trial in CourtFollowing jury SuperioraJ.
Alwardt, assault anddefendant, degreeconvicted of secondBryan was

631:2,See RSAliability principles.1on accomplicecriminal restraint based
(2007).1(c) (2007 (2007); he2011); appeal,626:8 OnRSA 633:2 RSASupp.&

(1) chargeto dismiss the assaultfadingtrial court erred in:argues that the
(2) restraintevidence; the criminalfailing to dismissdue to insufficient

(3)evidence; oforderingnot disclosureof theagainst weightas thecharge
(4)records; cross-examinationprohibitingandcounselingall of victim’sthe

boyfriend’s apartment.in hercertain foundregarding drugsof the victim
affirm.We

I

Sideris,State, see, State v.e.g.,to thein the most favorablelightViewed
theat trial established258, (2008), presented263 the evidence157 N.H.

dealer,drugher2006, KingIn often visitedKelleyfacts.following pertinent
Nutter, atBoudreau, Stephaniegirlfriend,and Boudreau’sRobert

atthem theHowever, seeingKing stoppedinhome Nashua.Boudreau’s
her.sexuallyBoudreau assaultedJulyof afterend

1 assault,degree count ofoneoriginally charged count of secondwith onedefendant wasThe
assault, kidnapping, countrestraint, and onedegree four counts ofcounts of firstcriminal two

two of thethe dismisseddegree Prior to trial Stateconspiracy first assault.of to commit
charges.kidnapping Thethe other twokidnapping charges, at trial the court dismissedand

conspiracychargesdegree and theassaultguilty the two firstjury not offound the defendant
charge.
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2007,in 2006 KingLater and visited at an onapartmentfriends the
and of Storrs,second third floors 38 Dionne Drive in Manchester. David

Carl andLynn girlfriend,his and the lived indefendant the apartment.
stayed 2007,Michael Hutchins also from In Aprilthere time to time. King

Hutchins,began dating and himstayedsometimes with at apartment.the
roommates,notKing always get alongdid with Hutchins’ including the

defendant.
14, 2007,April KingOn was at Boudreau’s home when several armed

robbed,men assaulted,entered the house and sexually and shot at
necklace,The aput gun King’sBoudreau. intruders to head and took her

but injuredshe was not otherwise and left apartmentthe a few minutes
later. Boudreau that King responsiblebelieved was for the attack.

8,2007,On was atMay King 33 Dionne Drive. At some calledpoint Lynn
Boudreau, Nutter,Boudreau and told him that atKing apartment.was the

friend,and another Andrea then droveDunlop, to 33 Dionne Drive. When
arrived,they Lynn themmet downstairs. Nutter a fromgrabbed baton the

car Lynn upstairsand led them to the porchthird floor thewhere
defendant and several peopleother were standing.

Boudreau, Nutter, DunlopWhen and Kingencountered inside the
apartment, Boudreau immediately accused her of 14setting up Aprilthe
robbery. respond, punchedWhen she tried to he inher the face and she fell

Boudreau, Nutter,to the floor. Dunlop repeatedlyand then andpunched
King, baton,withkicked beat her the and hit with a gun.her As this

occurred, KingBoudreau accused of forknowing responsiblewho was the
answers,said herobbery, stopwanted and told her to lying. Boudreau also

off,ripped King’s sayingnecklace she had to start him forpaying back the
started,Whenrobbery. the altercation the defendant remained seated

a beer.drinking
Neighbors called afterpolice hearingthe screams and what sounded like

a gunshot thecoming apartment.from Several officers shortlyarrived
thereafter.

outside,the policeWhen defendant saw that the were he shut the
toldwindows and shades and Boudreau and his to “choke out”companions

King keep Theyto her quiet. something up King,asked for with which to tie
and the defendant into room back tapewent another and came with and

wrists,bandages.ACE Dunlop King’sNutter and ankles and but thetaped
tape thekept breaking so defendant retrieved some electrical cords. The

ankles, wrists,cords wrapped King’swere around and neck. andNutter
in inDunlop King’sstuck their hands mouth an to andkeep quiet,effort her

Nutter tried to out arip tongue given byher with metal tool to her the
defendant.
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BoudreauKing quiet,in keepingefforts were unsuccessfulWhen these
intobrought herand, holding legs,herthe defendantupher withpicked

to assaultcontinuedto close the door. Boudreauand triedthe bathroom
ina sock herputtoattemptedand the defendantin the bathroomKing

toldThe defendantthe bathroom sink.hid the baton underDunlopmouth.
theKing’sout screams becauseto drownto turn on the JacuzziDunlop

the defendant alsoNutter andapartment;to enter thetryingwerepolice
then left the bathroom.faucets and the defendantopened the water

thehe encounteredporchto the third floor whereThe defendant went
Thereafter, entered theseveral officerscustody.took him intopolice, who

onKingand foundopenthe doortheywhere forced bathroomapartment
tryingBoudreau tofloor, byclose andDunlop standingNutter andthe with

cords, wrappedtape, bandageshad andhysterical,who wasKing,hide.
Boudreau,neck, inankles, wrists, and was covered bruises.her andaround

antaken toNutter, King beingarrested. As wasDunlopand were
said, theythem asambulance, and watched“[Y]oushe saw the defendant

up.”tie menothing helpedand did and thembeat me. You sat there
insaid that he had beenby police,interviewed the the defendantWhen

scream, toupstairsthat when he wentKinghis bedroom when he heard
near therecognize kneelinghe did notpeoplehe saw threeinvestigate

bathroom, policeoutside because someone said theand that he then went
were there.

II

insufficientlegallyfirst that the evidence wasarguesThe defendant
accomplicethat as an to secondsupport jury’s finding guiltyto the he was

claim, must establish thatassault. To on this the defendantdegree prevail
fact, and all reasonable inferencesviewingno rational of the evidencetrier

State, foundin to the could havelightdrawn therefrom the most favorable
332, 338Young,v. 159 N.H.guilt beyond a reasonable doubt. See State
met,(2009). weif this burden has beenIn the record to establishreviewing

isolation, in the contextin but ratherevidentiary itemdo not examine each
may beevidenceSee id. “Circumstantialpresented.of all the evidence

Id.a reasonable doubt.”guilty beyonda ofsupport findingsufficient to
from factsreasonable inferences“Further, may drawthe trier [of fact]
inferences,of otherfound as a resultinferences from factsproved and also

therefrom.” Id.reasonablycan drawnprovided they be
degreetoaccomplicean secondbeingconvicted ofThe defendant was

1(c) “[r]ecklessly bodily631:2, cause[]it a crime tomakesassault. RSA
tomanifesting extreme indifferencecircumstancesinjury to another under

allegedthe defendantchargingvalue of human life.” The indictmentthe
withstriking Kingby “repeatedly”causedbodily injurythat the was



56

“hands, Thus,objects.”feet and for the to be anguiltydefendant as
(1)accomplice, the evidence must have been sufficient to establish: onethat

(Boudreau, Nutter)or more of the principal offenders and causedDunlop,
bodily hands, (2)injury King by striking feet,to her with and thatobjects;
the defendant or agreed attemptedaided or to the principalaid offenders

hands, feet, (3)in the striking King objects;conduct of with and and that
the defendant recklesslyacted with extreme to ofindifference the value
human regarding bodilylife the risk that injury King byto would be caused

III,626:8, IV; Rivera, 182,the conduct he Seeaided. RSA State v. 162N.H.
(2011); (2004).492,Anthony,188 State v. 151 495N.H.

The Boudreau,defendant does not dispute King bythat was assaulted
inDunlop, Rather,and the inallegedNutter manner the indictment. he
ofpoints to the absence evidence that he ineither theparticipated planning

joinedattack or in the assault at its outset. He thatargues the evidence
Boudreau,showed that he assisted Dunlop, onlyand Nutter in their

toattempt keep King quiet police scene,when the onarrived the and
over,asserts that because this conduct occurred after the assault was his

inparticipation activitysuch not himdoes make an to theaccomplice
assault itself. are not persuaded.We

—The argumentdefendant’s is based on a faulty premise that the
chargedassault in the indictment strikingwas limited to the of King which

prioroccurred to the time he aidrendered and assistance to the primary
indictment, limited;however,assailants. The was not so rather it encom-

hands,passed bodily injury by “strikingcaused the with feet objects”and
throughout And,that occurred episode. contrarythe criminal theto

claim,defendant’s there was evidence assaultample that the of wasKing
atongoing beganthe time the defendant to provide aid and assistance to

principalthe For Kingassailants. testified that it wasexample, while she
Boudreau,being by Dunlop,was beaten and thatNutter the defendant told

“[tjhat’sthe trio to to stopchoke her her screaming, theyfrom and when
for up.” that,asked stuff to tie me also testified afterKing the defendant

cords,complied requestwith by providingthis and ACEtape, bandages,
addition,of whippedBoudreau and one the women her Inwith the cords.

King said that after the indefendant assisted the other assailants bringing
bathroom,intoher the Boudreau in“repeatedly mysmashed head between

seats,” face,the toilet me in the the“punch[ed] my[and] smash[ed] face off
floor.”

short, evidence,In onbased the the jury readily could have found that
Boudreau,the providedwhen defendant aid and assistance to andDunlop,

Nutter, crime,their assault on not a inKing completedwas but a work
The also was sufficient to rational fact toprogress. permitevidence a finder
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thatreasonably Kingthe defendant could have foreseendetermine that
ofconsequencea of his acts aid andbodily injurywould further assustain

that, conduct,assailants, in suchundertakingother andassistance to the
to the ofextreme valuerecklesslythe acted with indifferencedefendant
circumstances,Rivera, 187,162 at 190. Under thesehuman life. N.H.See

inhave an active themay participantthe that the defendant not beenfact
accomplicethe does not shelter him fromcriminal venture from outset

(1st69, 75612 F.3d Cir.Figueroa-Cartagena,States v.liability. See United
2010) (“[W]hen time,extends a of aperiodthe criminal conduct over

ifand even did notmay aiding abetting [she]latecomer be convicted of
aknowingly stage.”learn of at its assisted at laterinceptionthe crime but

omitted)), denied, (2011);cert. 131 S. Ct. United States v.(quotations 2930
1993) (defendant(2dJames, 74, learned of998 F.2d 79-81 Cir. who bank

during escape maythe and in therobbery only escape phase assisted be
aiding robbery).of and theabettingconvicted

points Nutter,also to the fact andDunlopThe defendant that who
State,trial thepursuant plea agreementstestified at to with offered

the actstestimony King’s concerningthat conflicted with some of which
However,King bytestified were committed the defendant. evaluation of

in thecredibility, testimony, determiningwitness conflicts and theresolving
weight to the mattersgiven provinceto be evidence are within the of the

(2010).Oakes, 270,jury. sayv. 161 276 cannot that noState N.H. We
juryrational could have version the defendant’s actions.King’scredited of

Ill

case,At the close of the the moved to theState’s defendant dismiss
indictment, that a on thisarguing chargecriminal restraint conviction

weightwould the courtagainstbe of the evidence. The trial denied the
motion, asand the defendant now seeks to such denialassign error.
However, Hill, 394, 396recently (2012),as we in v. “theheld State 163N.H.
nature to the that it bechallenge requiresof a of the evidence raisedweight
as a to aside a Because the reliefactuallymotion set verdict rendered.”

of rather than arequested by the defendant was dismissal the indictment
new his made close of the State’schallengetrial and because was at the

verdict,case than after the its we conclude that thisjuryrather returned
preservedissue not for our review. See id.properlywas

W
trial, King’strial an review ofPrior to the court conducted in camera

(1992).After thatSee v. 136 N.H. 101counseling Gagne,records. State
be redactedreview, portionscourt ordered that certain of the recordsthe

toprior being parties.disclosed theto
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On the trialappeal, “maydefendant asserts that the court have inerred
records,”failing [King’s]to disclose all of counseling requestsand that we

independently anyreview the records to portionsdetermine whether not
produced deprived I,the defendant of his constitutional rights under Part

Fifth, Sixth,Article 15 of the State Constitution and the and Fourteenth
to theAmendments Federal Constitution. The defendant contends that his

theory of Kingdefense was that had “confabulated her memories of his
assault,”in theinvolvement and was toespecially susceptible having done

so of history drug“because her of use betrayedand because she felt and
angry that had not herhelped during the attack.”[the defendant] Accord-
ingly, he that inargues any counselinginformation contained the records
that “ability memories,casts doubt on toKing’s form and recall including
information about ordrug use her mental health” haveshould been

thedisclosed to defense.

Based on our of counselingreview the records in question, we are
satisfied that the portionswithheld of the records contain no information
that would have been of assistance to the trialthe defense and that court
sustainably orderingexercised its discretion in the priorrecords redacted

375,to Guay, (2011);disclosure. See State v. 162 N.H. 385 accord Com. v.
(Mass. 2004) (whereFeliciano, 1205,816 N.E.2d 1209 defendant makes

sufficient showing to obtain in camera of privileged byreview records trial
court, court trialappellate reviews court decision to withhold some records

standard);from Lambert,disclosure under of discretion v.abuse Statecf.
295, (2001)147 N.H. 296 (explaining unsustainable of discretionexercise

standard).

V

Finally, the defendant that the court inargues trial erred himprohibiting
from cross-examining theKing regarding drugs apartmentcertain found in
where the attack occurred.

bearingThe facts on issue searchDuringthis are as follows. a of the
apartment, materials,police weapons,the found gang-related and “lots of
drugs,” including marijuana located in Kingthe bedroom sometimes shared
with boyfriend,her Hutchins.2 that hadKing admitted she smoked
marijuana hers,that the inmarijuanaand some of found the bedroom was

granted immunity by marijuana.and she was the with thisrespectState to
During Kinga that the hadpretrial deposition, indicated defendant some

with courtdrugs. Subsequently, grantedinvolvement the the defendant’s
introducingmotion to the from at trial evidence of hispreclude anyState

alleged drug activity.

2 trial, KingPrior to wereand Hutchins married.
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of thethat at least somepoliceto theinitially admittedHutchins also
him, and, within connectiontobelongedin the bedroommarijuana found

defense, thethe StatebyHutchins requestedofdepositiona pretrial
However, theduringmarijuana.to thisimmunity respecthim withgranted

andweapons,drugs,about the otherquestionsin toresponsedeposition,
privilegeasserted hisHutchinsapartment,found in thegang materials

to concludeled the StatedepositiontheBecauseagainst self-incrimination.
assault,thetopertainingevidencesignificantthat Hutchins could not offer

therefore,witness, and, declinedtrialcall him as adecided not tothe State
immunity.him furthergrant anyto

so that he could beto immunize Hutchinsthen movedThe defendant
and otherdrugsall thequestionedand aboutcalled as a defense witness
this wasthatarguedThe defendantapartment.found in theitems

with crimesbeing chargedtonecessary susceptibilityHutchins’because
for Kinga motiveapartment providedfound in hisout of the itemsarising

the defenseSpecifically,in the assault.the defendantfalsely implicateto
defendant, policeto divertKing hopedbythat thetheory implicatingwas

umbrellaprotectivehim of... the“keep partfrom Hutchins andattention
a the courtFollowing hearing,[King’s] victim status.”3given bythat’s

immunize Hutchins.motion to furtherdenied the
thattrial, the courtat the State advisedKing’s testimonytopriorJust

to do withanything [thethat “she can’t talk abouthad been instructedKing
that the defenseexpectationnoted itsdrugs.”and The Statedefendant]

hadmarijuana as to which she beenKing about thewould cross-examine
from cross-examin-to the defenseimmunity, sought precludeandgranted

thatgroundin on theapartmentfound theany drugsher about othering
Theprobative.”thanprejudicialirrelevant and “far moresuch evidence was

King regardingcross-examinethat he should be able todefendant asserted
the earlierReferencingHutchins.shared withfound in the room shedrugs

hisasserted thatmotion, counselimmunityHutchins’ defensehearing on
— “wehearingmade at thatsimilar to the onerelevancy argument was

ofdrugs possessionof and theof the existenceknowledgethink that her
in theparticipationcolor hermaynow husbandboyfriend,thenher

rejectedThe courtthat she made.”and statementsof this caseinvestigation
it’s notand ...any“I see nexusjust don’trequest, stating,defendant’sthe

color the case withouttends toobviouslyand ...anything [it]ofprobative
chargesto the themselves.”any connection

forarticulatedindicates, clearlythe defendantAs the above recitation
Kingfromto elicit evidencesoughthetheory whichuponthe trial court the

3 confrontation,counsel,trial, ofrights fair effective assistancehis to aThe defendant invoked
argument.supportin of hisprocess the and Federal Constitutionsunder Stateand due
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own,drugs,about the other than her that found in the apartment.were
Thus, rejectwe the State’s contention that is not properlythis issue

(2003)(“When14, 21forpreserved appeal. See State v. 150 N.H. trialAyer,
courts have an toopportunity rule on issues and to correct errors before
they court,topresented appellateare the the ispreservation requirement
satisfied.”).

merits, however,On the we the sustainablyfind that trial court exercised
discretion in expandedits theprecluding Kingcross-examination of

regarding own,other than in v.drugs, her found the See Stateapartment.
(trialAinsworth, 691, (2005)151 evidentiaryN.H. 696 court’s arerulings

reviewed under unsustainable exercise of bediscretion standard and will
upheld theyunless defendant that orclearlydemonstrates were untenable

case).prejudiceunreasonable to the of his

Initially, note that theory profferedwe the of therelevancy by
hardly compelling. may plausibledefendant is It be Kingthat had a motive

keepto under the “protectiveHutchins umbrella of her status as a victim.”
however,It strains that couldcredulity, thought falsely implicatingshe have

defendant, (whichpossessionthe not in the of shedrugs plausibly could
Hutchins),have thought would otherwise be attributed to but in a com­

— —crimepletely separate objective.the assault would further this This
is thatparticularly given Kingso never claimed that the defendant awas

—major Boudreau,player in the assault that status fellclearly upon
Dunlop, and theConsequently, KingNutter. to extent that was motivated

protect by status,to keepingHutchins the focus on her victim couldshe
accomplish simplythis through providing againstevidence these three

(themajor players anywithout need to embellish the a minor playerrole of
defendant) Furthermore,in insofar suggeststhe venture. as the defendant

King maythat have wanted to Hutchins sheprotect because feared the
holdpolice would want to someone who was a of the apartmentresident

(thus Nutter)Boudreau, andexcluding Dunlop, responsible for the drugs,
weapons, therein, theoryand items of a criminal natureother located this

fairlycould not have pursued jury by exposing onlybeen before the the
(other Rather,drugs King’s)than infound Hutchins’ bedroom. to avoid

leaving the a ofjury misleading impression concerningwith the strength
Hutchins,King’s toputative protectmotive the trial court could well have

that it allowed King drugsassumed had to be cross-examined about located
bedroom, explorein Hutchins’ the State would have to onsought redirect

— adrugs apartmentall the and other materials located throughout the
White,likelythe court would have had to State v. 155request grant.4 Cf.

4 us,that, appear KingWe observe here based on the record it does not that everbefore
specifically acknowledged drugs inbefore trial that other than own that werethe her found
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“to(2007) applicableiscontradiction doctrine119, (specific124N.H.
evidence thatintroduced admissiblepartyin one hassituations which

topermittedis thenadvantage opponentand themisleadingcreates a
toevidenceor otherwise inadmissiblesuppressedpreviouslyintroduce

sum, minimalagainstIn thebalancedmisleading advantage”).counter the
trial court couldin thedrug question,of the evidenceprobative value

mislead thethe issues andthat its to confusereadily potentialhave found
R. Ev. 403.its exclusion. See N.H.jury requirewas sufficient to

that denialargumentsdefendant’sbyalso are not thepersuadedWe
in Hutchins’ bedroomthe foundregarding drugsof cross-examination

I, or theunder Part Article 15 of the State Constitutionrightsviolated his
Followingof Amendment. our standardConfrontation Clause the Sixth

under the Stateargumentsfirst consider the defendant’spractice, we
Constitution, analysis only.to our State v.referencing federal decisions aid

(1983).Ball, 226, recently explained:124 N.H. 231-33 As we

cross-credibility throughThe to a witness’sopportunity impeach
I, articlerights by partexamination is an incident of guaranteed

provides the15 of the State Constitution. Cross-examination
face,a to him face toright againstdefendant meet the witnesses

exposein his includes the tofully rightand be heard defense. This
ofpossiblethe biases witnesses.

trial fix the limits of properThe court has broad discretion to
cross-examination, aincluding uponareas of attacks witness’s

court, however, may denytrial not acredibility. completelyThe
a aright upon properdefendant the to cross-examine witness

matter of must sufficient cross-examination toinquiry permitand
satisfy a constitutional threshold.

omitted).(2011)Stowe, 464,v. 162 467 and citations(quotationsState N.H.

case, challengeIn togiven ample opportunitythis the defendant was
extensivelycounsel exam­King’s credibility exposeand her bias. Defense

andtestimonyher trialined her about numerous inconsistencies between
trial, in that sheincluding, particular,various statements she made before

attacked.bystood while she wasinitially merelyhad said the defendant
(1) police,withalso elicited that in her first interviewsDefense counsel

questionsnot answeronlytalk about the assault and wouldKing would
(2) that Kingestablishedthey inquired,“other issues” as to whichabout

Thus, representnotbelonged the could not and didHutchins’ bedroom to Hutchins. defendant
they belongeddrugs, sayKing would totrial that if were asked about these sheto the court

(as occupantsaying they belonged other of theopposed to the defendant or someHutchins to
apartment).
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possessedhad marijuanaand used on the ofmorning daythe the assault
occurred (3)and had been given immunity conduct,for this and reviewed
her lengthy history abuse,of drug which atbegan age nine and included use

marijuana, LSD, cocaine,of dust,ecstasy, angel crystal methamphetamine,
and PCR evidence,Based on this as well as the testimony of a defense
memory expert, defense counsel was able to cogentfashion a closing
argument suggesting that King against defendant,was biased the not

participated assault,because he in the but merely because he notdid come
assault,to her aid during the and that memoryher of the defendant’s role

in the assault was not only byclouded this bias but also because of the
traumatic nature of the assault and her memory owingdeficits to her
longtime drug usage. whole,Considering the record as a we cannot thatsay
the trial court denied the defendant a constitutionally adequate level of
cross-examination exposing issues onbearing King’s andcredibility bias.

Stowe,See 162N.H. at 470-71.Because our State Constitution is at least as
protective in Constitution,this area as the Bashaw,Federal see State v. 147

238, (2001),N.H. 242 we also find no violation of the defendant’s federal
rights.constitutional

Affirmed.

DALIANIS, C.J., CONBOY,JJ.,and HlCKS and concurred.
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