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the college expenseit not enforcerulingthe trial that couldcourt’s
of law.lightin of Scott constituted an errorprovision

remanded.Reversed and

DALIANIS, LYNN, J.,C.J., and concurred.
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CONBOY, D.B.,juvenile, FamilyJ. The the Manchester Division’sappeals
J.)(Emery, delinquencyof afinding upon petition allegingbased misde-

2011).632-A:4, arguesmeanor assault. RSA I that(Supp.sexual See He
there was insufficient evidence for the trial court to find that committedhe

complainant toagainst pursuant charged.sexual assault the the variant See
(2007).632-A:2,1(a)RSA We reverse.

2010,The supports Mayrecord the facts. In andfollowing juvenilethe
a juvenile, together.the also thecomplainant, regularly rode school bus On

May 19, juvenile sat to complainantthe next the on bus home. Thethe ride
ride,complainant juvenilethat during puttestified the the his hand down

her shirt and hertouched breasts. She further stated that he his handput
“ranpantsdown her and it” down to her The complainant repeatedlyankle.

that,juvenile stop,told the to but he did immediatelynot. She testified after
incident, her,juvenile youthe the told I’llanyone, you everytell rape“[I]f

single til get yourmonth we I’ll hurtpregnant and little brother.”
later,A week the acomplainant reported guidancethe incident to

juvenilecounselor. The charged assault,was with misdemeanor sexual see
632-A:4,1(a), (2007).RSA tampering,and witness see RSA 641:5 The sexual

petitionassault alleged juvenilethat the commit the crime of sexual“[d]id
(15 old)in purposefully subjectedassault that he complainant] toyears[the

sexual contact squeezingwithout her consent by touchingher breasts and
nipples byher with his hand overcoming the victim through the actual

ofapplication physical force.”
The complainant wrote a describingstatement the incident providedand

it to the police. Although notthe statement was admitted into atevidence
trial, the complainant agreed, in toresponse that in thequestioning,
statement she juvenilewrote that when the reached underneath her
clothes, breasts,he “squeezed and privatesrubbed” her and “touched [her]
and... statement,agreedrubbed them.” She also that in her she described

juvenile’sthe conduct as her“hurting” being “rough.”and
In complainant’saddition to the thetestimony, presentedState at trial a

surveillance video of the 19bus ride.May complainantThe testified that she
notdid alert other on atstudents the bus the time of the incident because

get trouble,” know,”she “did not want into “did not want other people to
and “was in shock.”

case,At trial,the close of the at end juvenileState’s and the of the the
moved to dismiss the sexual chargeassault for lack of evidence.sufficient
Subsequently, juvenilethe trial court found the delinquent on both charges.

theappeal, juvenile onlyOn sexual assaultchallenges delinquencythe
finding.

juvenileThe that ofargues justifyevidence did not a rational trier“[t]he
in findingfact abeyond sexuallyreasonable doubt that assaulted” the[he]
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it he herbecause failed to demonstrate that “overcame”complainant
arguesHe thatphysicalthe actual of force.” further“through application

acted the of sexualpurpose... failed to that he withproveevidence“[t]he
or gratification.”arousal

evidence, mustsufficiency juvenilethe of the thechallengingIn
fact, the allviewingthat no rational trier of all of evidence and“prove

State,in most to the couldlightfrom it the favorablereasonable inferences
270,Oakes,a State v. 161 N.H.guilt beyondhave found reasonable doubt.”

(2010) omitted). trial275 We will consider the entire record(quotation
unsuccessfully tojuvenile movingthe chose to a case afterpresentbecause

Id. 276.petitions.dismiss the at
“to thatargues prove [he]first that the State failedjuvenileThe

ofthe actual force.”complainant] application physicalovercame with[the
required physicalto that he exertedproveHe that the State wascontends

argumentin contact itself. Hisforce from that inherent the sexualapart
thephrase through applicationthe “overcomes victim actualfocuses on the

and,632-A2, 1(a), on the termforce,” specifically,of RSA morephysical
thatas in the statute doesargues“overcomes” used the statute. The State

inherent in the act itself.application greaternot of force than thatrequire
alternative, more forcejuvenileIn the that the usedthe State contends

itself, either construction ofthereby satisfyingthan that in the actinvolved
the statute.

statute, intent thea “we the final arbiter of the ofconstruingWhen are
a whole.”Inas in the words of a statute considered aslegislature expressed

omitted).(2010)231,C., first examine(quotationre 161 N.H. 235 ‘WeAlex
and,statute, plainwe the andpossible, applythe of the wherelanguage

omitted). We review(quotationto the words used.” Id.ordinary meanings
consider the words andstatutoryof de novo andmatters construction

as Id.within the context of the statute a whole. Wephrases of the statute
import of‘according to the fairprovisions of the Criminal Codeconstrue

” (2007)).RSA 625:3justice.’ (quotingtheir to Id.promoteterms and
assault, a ispersonof sexualchargedthe variant misdemeanorUnder

of or toyears agewho is 13 older“subjects personhe anotherguilty when
ofapplicationthe victim the actualthroughcontact” and “overcomessexual

force, RSAstrength.”or superior physicalviolencephysical physical
1(a). as “the1(a); 632-A:2, contact” is defined632-A:4, “SexualRSA

otherwise,or of thedirectly, through clothing,touchingintentional whether
emissions, tongue,includingparts,victim’s or actor’s sexual or intimate

breasts, buttocks,” theonlyand includes “aforementionedanus, and
ofbeing purposefor thereasonably construed asconduct which can be

2011).632-A:l, (Supp.RSA IVgratification.”sexual arousal or
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requiredof force to demon-degreestatute not set forth theThe does
ofthe actualthrough applicationthat a the victimpersonstrate “overcomes

1(a). term632-A:2, does it define theNeitherforce.” RSAphysical
eitherof the is twofold: it canmeaningThe termgeneral“overcomes.”

SUBDUE,”SURMOUNT, CONQUER,get“to the better of:mean
Dictionary (unabridged1607InternationalThird NewWebster’s

2002), as tostrongly physicallyor “to affect or influence so makeed.
OVERPOWER,:emotionallyor OVERWHELM.”helpless distraught...

connotation “to defeat.”of word thus share theunderstandingsId. Both the
word, of theplainof under theunderstanding languageAs to either the

victimhere, the actor must thestatutory chargedvariant “overcome!]
force, orthe violencethrough application physical physicalactual of

632-A:2,1(a)632-A:2,1(a). Indeed, RSAsuperior physical strength.” RSA
applicationunder RSA that “the actualonly requiresis the variant 632-A:2

2011).(Supp.RSAphysicalof force.” See 632-A:2
(Mich.Premo, 715upon People App.The State v. 540 Ct.relies N.W.2d

1995), in our of forcearguing requires greater applicationthat statute no
However, inthat to itself.necessary performthan the sexual contact

concluding that the defendant’s of the victim’s buttocks “satis-pinching
statute, scopethe of is inMichigan’selement” which broaderfie[d] force

ours, not require-than court did address the statute’s “overcoming”the
added). Thus,Premo,ment. at Premo is not(emphasis540 N.W.2d 716-17

on point.
(1990),juvenileThe v. 133 as as casesSimpson,cites State N.H. 704 well
that,jurisdictions, in to byfrom other of his “overcomesupport argument

force,” fromapartthe actor must use force that inherentphysical physical
Simpson,in the sexual In we held that the evidence was sufficientcontact.

underguiltyto find the defendant of felonious sexual assaultaggravated
632-A:2,1(a)RSA where the victim testified that the defendant fondled her

and while her down.”sexually penetrated physically holdingbreasts “her
not theSimpson, Although133 N.H. at 706. does establishSimpson

requiredamount to show that a victim wasparameters for the of force
force,by agree chargeto assault underovercome we that sustain a sexual

632-A:2, 1(a), the actor someappliedthe evidence must show thatRSA
than in act Stateof that inherent the sexual itself.degree greaterforce Cf.

2011)(Or. “that,Marshall, 1017, the(determining whenv. 253 P.3d 1028
of ofchargeelects the element aprove compulsion’state to ‘forcible

force, it thatby physicalof must showfirst-degree sexual abuse evidence
ordegreeingreaterthe force that the used wasphysical defendant
inthat inherentin from the movement and contact issimpledifferent kind

and force “waspartthe act of the of another” thetouching intimate
contact,or in theengageto the victim to sexualcompelsufficient to submit
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will”); 57 (R.I.2011)51,against the victim’s State v. 19Lynch, (statingA.3d
that prove“to sexual orfirst-degree by ‘proofassault force coercion ... of

beyondforce that inwhich is used the consummation actof the is
”).required’

readTo the statute as no force thanrequiring greater that inherent
in the sexual contact itself would make this variant applicable anyto and all
sexual assault allegations, essentially meaningless “physicalrendering the

“overcoming” requirements.force” and This we decline to do. State v.Cf.
McDonald, (2011)115,163 N.H. (declining127-28 to the termconstrue

sex aggravated“forcible offense” to mean any felonious sexual assault
to do sobecause would render andmeaningless requirethe term the court

include). Therefore,to language legislatureinsert the not see fitdid to the
legislature’s use of the phrase “overcomes thethroughthe victim actual

1(a)632-A:2,ofapplication physical force” in RSA means that the State
must the use ofprove physical force, consent,actual and not lacksimply of
to asupport delinquency underfinding this variant. The is notState

however,required, to that victimprove legislaturethe resisted. The did not
a sexualrequire assault victim to and not languageresist we will “add [to

the that legislaturestatute] the did not see fit to atinclude.” Id. 126
omitted).(quotation

Here, the complainant’s testimony juveniledirect indicated that the
put his hand down her shirt and touched her breasts. She further stated

juvenilethat put pantsthe his hand down her and “ran it” todown her
evidence, however,ankle. This to way juvenilefails describe in what the

overcame her with actual applicationthe of force. doesphysical Nor the
fact,position.surveillance video the Insupport State’s the video shows no

movement juvenile anyconsistent with the in conduct canengaging that be
as overcoming complainant throughcharacterized the the applica­actual

tion of force.physical

To the complainant’s testimony priorextent that the herregarding
evidence,statement can be as itconsidered substantive is also insufficient

into a insupport conviction this case. The hercomplainant indicated
breasts,statement that juvenile “squeezedthe and her andrubbed”

privates and . . himdespite telling[her]“touched . rubbed them” her to
Although thatstop. descriptions maythese have a thesupported finding

to,sexual they supportcontact was not consented are not sufficient to a
juvenilethat thefinding by application physicalovercame her the actual of

1994)Berkowitz, 1161, 1164(Pa.Com. v.force. 641A.2d that the(findingCf.
testimony thatcomplainant’s throughoutshe stated “no” the incident with

the relevant the of todefendant “wouldbe to issue consent” but “not... the
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theforce”). statement, reportedalso thatcomplainantIn theissue of her
However, hurtful“rough” “hurting” rough,and her.juvenile’s conduct was

the hasnot, alone, legislaturethe circumstancesstanding amongconduct is
Therefore,for suchas a basis a sexual assault conviction.enumerated

wasfinding complainantis to a that thesupportevidence insufficient
by force.application physicalovercome the of

statutory ofthat each of the variantspreviouslyWe have determined
632-A:2,1, of an orproofunder element“requiressexual assault listed RSA

(2000)673,Nickles,do not.” v. 144 N.H. 678elements the others State
omitted). to anpetition,The indictment(quotation delinquency equivalent

L., 614,146 617of our see In re Nathan N.H.purposes analysis,for the
(2001), force” variant of sexualby physicalthecharged “overcoming

to one ofmayassault. Even if the evidence have been sufficient establish
I(m) (whenassault, 632-A:2,other sexual see RSA victimthe variants of

allfreelynot all of the evidence andgiven), consideringindicates consent is
to from it in most to thelightreasonable inferences be drawn the favorable

State, abeyondwe conclude that no rational trier of fact could have found
misdemeanorjuvenilethat the committed sexual assaultreasonable doubt

632-A2,1(a), inwithin the of RSA as under RSA 632-A:4meaning charged
thepetition.the Because no rational trier of fact could have found that

juvenile through application physicalthe victim the actual of“overcame]
632-A:2, 1(a),force, physical physical strength,”violence or RSAsuperior

Ramos, 272,we reverse trial court’s of true. v. 149N.H.findingthe StateCf.
(2003) (failure prove charged276 to an element of the variantparticular

requires acquittal).
In of on the first we do not reach thelight ruling juvenile’s argument,our

juvenile’s argument producethat the State failed to sufficientsecond
for fact to find that his conduct for theevidence a reasonable trier of was
of orpurpose gratification.sexual arousal

Reversed.

Lynn JJ.,C.J., HICKS, Bassett,DALIANIS, and and concurred.


