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theHICKS, Superioris an an order of CourtappealJ. This from
J.) defendant,(Nicolosi, the E.compel Garythe todenying requestState’s

Marchand, a the Thisby expert.to evaluation State’sundergo psychological
(1) againstcase does the self-presents questions: rightus with two

aundergothe from a defendant toprevent compellingincrimination State
insanityanor examination when he raisespsychological psychiatric

(2)defense; may proceduresif be whatcompelled,and such examinations
first questionthem? answer theorderingshould trial courts use when We

toin a for courts follow.negative, provide proceduralthe and framework
in part,in vacate and remand.Accordingly, part,we reverse

facts,the which are notanalysis with a recitation of relevantbeginsOur
murder,degreein The on one count of firstdispute. defendant was indicted

1(a) (2007),630:l-a, degreeand an count of secondsee alternativeRSA
1(b) (2007), in themurder, 630:l-b, allegedconnection withsee RSA

2010, superiorhis In filed a with the courthomicide of wife. March he notice
later,months theinsanitythat he raise an defense. Severalstating would

testimonyto the of fivepresentthe that he plansdefendant notified State
physicians providedto defense. Thosetreating physicians establish this

None of themprior allegedhim treatment to the homicide.psychiatricwith
defendant, has anynor of them methas discussed the homicide with the
Thus, thetestify onlywill as totheywith the defendant since the homicide.

leading uptime to theduring periodmental health the ofdefendant’s
any testimonyexpertThe not to introducehomicide. defendant does intend

after the homicide.from an evaluation conducteddeveloped
to a psychologicalto the defendant to submitcompelThe State moved

a hearing,Dr. Albert Drukteinis. Afterby expert,examination the State’s
C.J.){Lynn, briefing.additionalSuperior requestedthe Court

Briand,v. 130N.H.briefs, parties heavily uponIn focus Statetheir both
650, 657(1988), rightcriminal waives herin which we held “that a defendant

psychiatricthat to court-orderedrequestto resist the State’s she submit
(1) byexamination defensepsychiatricexamination when she submits to

(2) at Therely testimonyon that trial.”experts; and evinces the intention to
incontrollingthat is not because the defendantarguesdefendant Briand

testimony post-arrestaexpert uponto introduce basedsoughtBriand
651, toevaluation, expectsthe here introduceid. at whereas defendant

priortook to theupon placeevaluations thatexpert testimony onlybased
Briand,that, aunder “whenalleged crime. The defendant concedes

statements, namely, his accounttestimonialdefendant decides to introduce
witness, ais treated asthrough expertanindirectly [it]of relevant facts

toself-incrimination, the accusedagainst obligatingprivilegewaiver of his
has hisgivento the accused that hethe State with the same accessprovide

However, no testimonialargues that he madeown the defendantexpert.”
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(andtreating physicians they indirectlystatements to his thus notwill
statements)conveysuch tobecause his statements them did not involve the

and not in foralleged preparationhomicide were made trial. The defendant
that hasaccordingly argues right againsthe not waived his self-mcrimina-

by thatnotifying expects treating physicianstion the State he to call his to
testify and to to ancompelled bythus cannot be submit examination the

expert.State’s
disagrees,The State that didarguing “dependG uponBriand not

subjectwhether the psychiatric evaluation that was the of the [defendant’s]
tookproposed expert testimony place before or after the crime occurred.”

Rather, State,according to “Briand uponthe rested the fact that such
is,expert psychiatric testimony necessity, upon personalof based a

defendant,interview with the allowingthus the defendant to hisintroduce
account of indirectly throughrelevant facts an expert (Quotationswitness.”
omitted.) reasons,For this and other arguedthe State that the defendant
should be tocompelled bysubmit to examination andexpertthe State’s
that such would not violate his right against self-incrimination.

29, 2011, (Nicolosi, J.)On March Superiorthe Court issued an order
addressing the parties’ arguments. 2011),Pursuant to RSA 135:17(Supp.
the court ordermay a orpsychological psychiatric examination awhen

defense,defendant an insanity and, above,raises brieflyas discussed
providesBriand guidance court, however,some in this area. The concluded

that this case factually distinguishableis from Briand because the defen-
dant here did not aprovide statement to experts allegedhis after the
homicide. The court further observed that Briand notdoes resolve the

inissue this case thebecause defendant in Briand “araised ‘battered
woman’ thatdefense was framed ofas one self-defense provocationand/or
manslaughter,” and not an insanity defense.

Presented with an apparently question,novel the court examined various
addressing right againstcases whether the ifself-incrimination is violated

a defendant acompelled psychologicalis to orundergo psychiatric exami-
bynation inthe State circumstances similar to this case. courtThe

ultimately concluded that of the in“[n]one cases resolve the issue the same
— is,factual of at that acontext the case bar circumstance thewhere

has opted expertdefense not to have its own evaluate the defendant after
— anyhe has been accused of a criminal act nor has the court found case

on point.”
law,no guiding potentialWith case the court looked to the consequences

of anrulinga the defendant to examination:compelling undergo
sanitythe State be able to evidence onproduce expertShould

statements,based on the defendant’s wouldcompelled the State
have an inadvantage juryfront of the that the defendant does not.
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against byIn to self-incriminationrightorder maintain his
allegeda about the criminal event withresisting forced disclosure

toexpert, forgothe the defendant would havegovernment’s
prior allegedthat existed to theintroducing critical evidence

rulingThe result of the the State seeks would becrime. inevitable
himgovernmentto force the defendant to assist the to hold

voluntarilythe has notcriminally accountable when defendant
rights againstwaived his self-incrimination.

notthat constitutionsHampshireIt concluded the “New and federal should
position.”the in thisplacingtolerate defendant untenable

set a for trial. The courtConsequently, procedurethe court out detailed
expert anyhave full access to informationruled that “the State’s shall

theby treating physiciansthe defendant’s and to defendant’sconsidered
the ofcomplete pre-dating killing [hismedical and mental health records

will to conduct or have conductedexpertThe State’s also “be allowedwife].”
a athat does not clinical interview orany psychological testing require

to[up]the his orthoughts leadingnarrative from defendant about events
to.”expertsand the that his own would not have beenduring killing privy

report “outliningIt further to a writtenexpert prepareordered the State’s
The ruledany opinion.”the he offer and the basis for courtopinion(s) may

bifurcated, toreport partiesthat if trial is the would be available boththe
preventthe as to the fromonly guilt phase”conclusion of so State“[u]pon

However, theanyfrom contained therein.benefiting derivative evidence
conclusion toprovided expert’s priorbe with the ultimateparties would

ortestifyruled at trialFinally,trial. the court that the defendant“[s]hould
insanity privilege againsthis self-during phase, thereby waivingthe

offense, two-dayto trial shall for asuspendedincrimination as the the be
examination,hisexpert] completein for State’s toperiod order [the

on offense.”a clinical interview of the defendant theincluding completing
appealThis followed.

with trial court that Briand does not answerby agreeingWe start the
Moreover, we thattoday.with we are notequestion presentedthe which

rightthequestionBriand not resolve even the threshold of whetherdoes
inan examinationby orderingwould be violatedagainst self-incrimination

this context.
I, thestated, that 15 ofquestion partIn we is no article“[t]hereBriand

makemayaNew Constitution statements defendantHampshire protects
654,Briand, at and thata 130 N.H.court-appointed psychiatrist,”to

on defensepleads insanitythe defendant or relies some other“[w]hether
testimony, ultimately goes guiltthat to thetestimonybased on psychiatric

that adefendant,” suggestor innocence of the id. Both statements
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right against implicateddefendant’s self-incrimination is in the ofcontext
so,insanityan in explicitlydefense. Even Briand we noted that “[the

651,not pleaded insanity,” id. at and that she intended todefendant] ha[d]
use her “to a orexpert support potential pleaself-defense to prove
provocation,” insignificant.id. at 652. This fact is not With toregard

self-defense,provocation beyondand the State bears the burden of proving
a that inreasonable doubt the defendant did not act or notself-defense was

(2011)Etienne, 57,adequately provoked. See State v. 163 N.H. 80-81
(self-defense); Soto, (2011)708,v.State 162 715-16 (provocation).N.H.
Thus, these two defenses constitute elements of the crime for which the

Etienne, 80-81;Soto,State bears the burden of proof. See 163 N.H. at 162
atN.H. 715-16.

however,insanity, defense,The defense of anis affirmative see State
740,Labranche, (2008),and,v. (2007),156 N.H. 742 pursuant to 628:2RSA

the defendant has insanitythe burden of proving by convincingclear and
Thus, Briand,evidence. unlike here are withwe faced the of theprospect

defendant being provideforced to to expertinformation the State’s that
be burden,would used not to thecarry State’s claimbut rather to rebut a

that the defendant bears the proving.burden of we turnAccordingly, to the
threshold issue ofwhether the against self-incriminationprivilege would be
violated in the context of a court-ordered orpsychological psychiatric
evaluation done for ofpurposes rebutting insanityan defense.

I,Part Article 15 of Hampshirethe New provides:Constitution “No
subject shall ... be compelled to accuse or furnish evidence against

Similarly,himself.” the Fifth Amendment to the United States Constitution
provides: person any“No . . . shall be compelled in criminal case be ato

against instances,witness himself.” In certain we thathave determined
I,Part providesArticle 15 agreater protection to defendant than thedoes

See, Roache, 45, (2002).Fifth Amendment. Statee.g., v. 148 N.H. 48-53
Nonetheless, inprivilegethe contained the Constitution compa­State is
rable in the inscope privilegeto the Federal v.Burgess,Constitution. State

(2008).746,156 N.H. 752
The defendant argues that a interview circum-compelled under the

stances of this case againstwould violate his privilege self-incrimination
under both the State and Federal Constitutions. We first address the

Constitution, Ball, 226,defendant’s claim under State v. 124the State N.H.
(1983), opinions231 and cite federal for atguidance only. Id. 232-33.

Typically, questions bytwo basic are araised self-incrimination
objection: in scopethe evidence fall within the ofquestion“[D]oes evidence
to which the the of in[privilege] applies, obtainingand did action the State
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253,Cormier,v. 127 255compulsion.”State N.H.that evidence constitute
(1985). in affirmative.Here, questions are answered thearguablyboth

statements, 256,First, to id. at and weapplies onlythe testimonialprivilege
may to a court-appointedthat “statements a defendant makehave stated

Briand,testimonial,” N.H. at (emphasisare 130 654psychiatrist... dearly
added). Second, strictly be tothough compelledthe defendant would not

insanityhe chose to his defenseforgoto an evaluation because couldsubmit
examination, arguablyof that choice renders theto avoid the the nature

other(agreeingN.H. at 757 withcompulsory. Burgess, 156examination Cf.
from ato an inference“allowingcourts that a court draw adverse

has innocencesentencingat when he maintained hisdefendant’s silence
the Hobson’sthroughout proceedings uponthe would force the defendant

Amendment;]...by specifically,... is the Fifthchoice which condemned
at sentencingthe must either incriminate himself thethat defendant

(with to a crime he claims he did nothearing respectand show remorse
commit) alternative, sufferor, rightstand his to remain silent andin the on

omitted)).aimposition greater (quotationthe of sentence”

however, definition,This, “By self-­inquiry.does not end our
to aid incontemplates the use of defendant’s[the statements]incrimination

441,v. P.2dThulemeyer,the of the defendant.” Lewis 538establishing guilt
(“[The(Colo. 760, (2003)1975); Martinez, 767v. 538443 Chavez U.S.cf.

a himself in violation ofagainstnever made to be ‘witness’defendant] was
Fifth Clause because his statementsthe Amendment’s Self-Incrimination

case.”). Indeed,him in criminaltestimony againstnever as awere admitted
noted, self-­“[h]istorically privilege against[thepreviouslyas we have

early Englishthe in thepracticeas a reaction tooriginatedincrimination]
a to and give testimony concerningof be sworncompellingcourts witness

(1975);Arsenault, 109, 112 accord Doe v. Unitedv. 115N.H.guilt.”his State
(1988)States, 201, 212 intended to(“Historically, privilege487 the wasU.S.

the accused a swornlegalof to extract fromprevent compulsionthe use
State,him.”);facts would incriminate Parkin v. 238communication of which

(“The(Fla. 1970) self-­817, privilege against2d constitutionalSo. 820
to theprotectingseems to relatehistory principleincrimination in and

his will anlips againstfrom his ownprocess extractingaccused from the of
Thus, to the for which the fruitspurposewe must lookguilt.”).admission of

would used.proposedof the examination be

insanityprove bymust clear andHampshire,In the defendantNew
628:2, the burden tolongerIt is no State’sconvincing evidence. RSA II.

crime. Seewhen he committed thethat the defendant was saneprove
(1978) case115, (reversing125-27 lawv. 118 N.H.Helgemoe,Novosel

crime, holding insanitythatis the andinsanity an element ofholding that
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is an affirmative prove bydefense that the defendant must a preponderance
evidence), Blair,of the superseded by statute as stated in State v. 143N.H.

(1999)669, 673-74 of(upholding constitutionality statute defen­requiring
evidence).prove insanity by Thus,dant to and convincingclear State’sthe

proposed examination would used claimonlybe to rebut the defendant’s of
— is, toinsanity that counter the claim thatdefendant’s he was “not

criminally 628:2,1.for conduct.”responsible his RSA As other courts have
recognized, notpurpose prove byis to evidence from a“[t]he wrested

but, rather,defendant whether he is as toguilty charged prove awhether
possesses mentalitydefendant the torequisite guilty charged,be as

established,thatassuming guilt whether,his is otherwise or helegally,
criminallycannot be held responsible, irrespective of what other proof may

(4th719, 723he Albright,establish has done.” United v.States 388 F.2d Cir.
Parkin,1968);see also 238 2d atSo. 820-22.This distinction is significant,

for or“the existence nonexistence of legal insanity necessarybears no
to orrelationship the existence requirednonexistence of the mental

crime,”elements of the “insanityand and criminal intent are distinct
of aaspects criminal trial which jury distinguish­between the is ofcapable

Baker, 773, (1980)ing.” omitted).State v. 120 (quotation sum,N.H. 777 In
evidence anrebutting insanity defense not an ofdoes concern element the

and, thus,crime not directly guilt.does concern

Accordingly, joinwe now inother courts thatholding privilegethe
against self-incrimination not bywould be violated compelling an examina­
tion in a case such examinationas this because the proposed would not be
used by provethe State to an chargedelement of the crime or proveto the

defendant,guilt of the but rather would usedbe for the limited ofpurpose
rebutting an interjectedissue which the defendant intohas the proceeding

See,and whichupon the defendant proof.bears the burden of Unitede.g.,
(7th 1971)Bohle, 54, (“SuchStates v. F.2d445 66-67 anCir. examination

does not Fifthviolate the Amendment itsprivilege, purposebecause sole is
to enable an to formexpert opinionan as to mental tocapacitydefendant’s
form a criminal It is in ofintent. not intended to aid the establishment facts

thatshowing defendant committed acts constitutingcertain a crime. It
used,cannot be so for it is onimpermissible to introduce into evidence the

guiltissue any byof statement made ofduringthe defendant the course
examination.”),such an grounds byoverruled on other United v.States

Lawson, (7th299, 1981);653 F.2d 303 atn.12 Cir. 388 F.2d 725Albright,
(“[T]he of the examination ispurpose not to determine whether a defendant
did or not do the criminal charged, possesseddid acts but whether he the

therefor,requisite capacity responsiblemental to be if othercriminally
proof limited, inestablishes that he did do them. So we find thenothing
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against self-incrimina-... to a privilegeexamination violate defendant’s
(“Self-incriminationtion.”);Parkin, directlyat is not an issue238 2d 821So.

to aninsanity undergoa an israising compelleddefendant defense[when
questiona the to be resolvedby expert], simplyexamination state because

illness.”);innocence,guilt but or absence of mentalpresenceis not or the
(6th 1996)(“TheDavis, 1286,1295 n.8see also States v. 93 F.3d Cir.United

insanity interjects proceedingsnew issue into thedefendant who claims a
of The is not violatedproof. privilegeon which he or she the burdenbears

examination, not an ofan the does concern elementby because examination
(citation (“Weomitted)); 538 P.2d at 443-44the Thulemeyer,crime.”

the admission in evidence of defendant’spermitting] [com-conclude [that
theSanitywhere ispelled] court-appointed] psychiatriststatements to [a

issue,issue, barring on the not violate the defendant’sbut them Guilt does
self-incrimination.”).rights against

protectionthe greaterThe Federal Constitution offers defendant no
See Albright,than the State under these circumstances.does Constitution
acompelled725 that a examination of defendant(holding388 F.2d at

not Fifthraising an defense does violate the defendant’sinsanity
long derivedrightAmendment self-incrimination so as evidenceagainst

Accord-only insanity).from is on the issue ofthe examination admitted
byingly, undergothe defendant to an examination the State’srequiring

againstnot violate his self-incrimination under eitherexpert rightwould
and, thus, we reverse the trial court’sthe State or Federal Constitution

on thisruling issue.

Nevertheless, that theseparatingwe the critical linerecognize
theassiduously guardedand to ensure thatinsanityissues of must beguilt

raisesself-incrimination is not violated when heright againstdefendant’s
byto to an thean and is submit examinationinsanity compelleddefense

authorityaccordingly supervisoryour over NewState’s We exerciseexpert.
CONST,courts, II, 73-a, and atrial art. set forthHampshire pt.see N.H.

courts follow.detailed framework for to

defense,an to RSAinsanity pursuanta defendant raisesWhen
135:17, byof defendant themaytrial court order an examination thea

However, onlybemaythe of the examination usedexpert.State’s results
20,Martin,v. 950claim. See State S.W.2dinsanityto rebut the defendant’s

(Tenn. 1997) that a defendant’s(outlining safeguards ensuringfor23-25
andinsanitypleadsself-incrimination is not violated when heright against

to a court-ordered examina­undergo psychiatricis subsequently required
(4th75, 1978);Zahradnick, Cir.tion); F.2d 78also Gibson v. 581see

725; Davis, theOnly expert’sF.3d at 1295 n.8.Albright F.2d at 93388
andprovided prosecution priorbe to the defenseconclusionshouldultimate
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to trial. other information from orAny derived related to the examination
may onlybe shared with at inprosecution pointthe the the trial when such
information is for thenecessary prosecution prepareto for its rebuttal to
the defendant’s claim.insanity Courts should err on the side of caution and
delay of such longrelease information for as as Inreasonably possible. no
circumstances may prosecutionthe use from theanything examination to
prove crime,an element of the an byabsent affirmative use the defendant
of his or her expert testimony Martin,refuteto the elements. See 950

23-25; Davis, n.8; Zahradnick,S.W.2d at see also 93 F.3d at 1295 581 F.2d
at 78. stress trialWe that courts must diligently ensure that these
procedures are ordered,followed when an examination is for if such
examinations are to guilt,used “buttress [a defendant’s] the self-incrimi-
nation question concerns,”would generate grave Whitlock,v.United States

(D.C.1094, 1980),663 F.2d 1107 Cir. and the forpotential constitutional
error.

Thus, the examination,trial court has andiscretion to order RSA
135:17, the rightand against self-incrimination has no onbearing whether
or not it Rather, determination,decides to do makingso. in its the court
should to end,look relevant prudential concerns. To this the court should
bear in mind that it has the responsibility to structure in atrials manner
that both “promote[s] the ascertainment of truth and . . . theinsure[s]

judicialof Briand,orderliness proceedings.” 130 N.H. at 652-53.Accord­
ingly, we reverse the court’s order respect issue,with to the constitutional
vacate order,the remainder of the and forremand further proceedings
consistent with this opinion.

part;Reversed in vacated in part;
and remanded.

DALIANIS, C.J., CONBOY, JJ.,and concurred.


