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the forabout needto reach an informed decisionhearing so as
case.parent’sof thepreparationto allow adequatecounsel in time

at 51 n.19.Id.
parentsand ofrightof the fundamental constitutionalTaking full account

children, risknature of thegrievousof their thethe and controlcustodyto
parentsofright, powerthis the imbalancedeprivationerroneous ofof an

in theState, protectingand interestgovernmentalthe theagainstface
holdso,cost to do I wouldthe financialparties, notwithstandingof allrights

in New Consti-Hampshirecontained theprotectionsthat the due process
atrepresented by appointed counselrequire indigent parentsthat betution

under RSA 169-C.neglect proceedings chapterorabuseState-initiated
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(SusanA. Delaney, attorney general McGinnis,Michael P. senior
attorney general,assistant on the brief orally),and for the State.

DesMeules, Ostler, Norwich,& of (GeorgeOlmstead Vermont H. Ostler
brief,and A.Christopher Dali on the Mr. orally),and Ostler for the

defendant.

HICKS, defendant, Town,J. The byWilliam K. was juryconvicted of one
of aggravatedcount sexual occurringfelonious assault sometime between

(1986) (amended1990 1992, 1994, 1995,and 1992. See RSA 632-A:2 1997,
1998,1999,2003,2008). He appeals, arguing that the Trial (Vaughan,Court
J.) erred in todenying his motion exclude a juror by allowingand the victim

testifyto certainabout statements made him.by arguesHe further that the
(Bomstein J.),erredTrial Court in hisdenying motion for a mistrial after

testimony suggestive unchargedof acts of sexual misconduct and by
providing a deadlock jury instruction after twice of thelearning jury’s
numerical Wesplit. reverse on the first andissue remand.

7. Juror Issue

The record supports followingthe jury selection,relevant facts. During
trialthe court jurorsasked the prospective whether athey or close friend

or relative had ever been victimthe of sexual 67abuse. Juror was among
those result,who responded affirmatively. As a the court conducted the
following individual voir dire of Juror 67:

one,JUROR 67:1 would tolike be on this but I to youhave tell
that I Iwas molested when was 14.

THE Okay.COURT: that prevent youDoes from being fair and
impartial?

I thinkJUROR 67: I to doneed this.
THE Well, cases,COURT: there are ofplenty so, know,you

youdon’t feel like have to be on plentythis case. We’ve got of
cases.

question is,The real situation,because of your personal do you
think that prevent youwould from fairbeing and impartial?

I’mJUROR 67: not sure.
Well,THE youCOURT: could the casejudge just from the

evidence inhere the courtroom and put youraside own situation?
youWould ablebe to do that?
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try.is I wouldsayI couldAll[67]:JUROR
you try.thatcan ask isall weThat’sTHE COURT:

try.67: I wouldJUROR

ablewould beyouthatYou’reunsureCOUNSEL]:[DEFENSE
to do so?

I’m not sure.67:JUROR
personalyourand asideWell, you try putwouldTHE COURT:

—situation
I would.67:JUROR

— canYoujust from here.the casejudgeandTHE COURT:
can.youonly do the best
right.That’s67:JUROR

that?willing to doyouAnd areTHE COURT:
67:Yes.JUROR

Okay.THE COURT:
questions.NoSTATE]:[THE

seat inyourTakeyou qualified.findI’m togoingTHE COURT:
jurythe box.

a fair andrighthis tocourt violatedthat the trialarguesThe defendant
CONST,N.H.Seeand Federal Constitutions.the Statejury underimpartial

CONST, argues,heSpecifically,35; amend. YI.I, 15, 17, 21,arts. U.S.pt.
“try”would to bethat she67’s indicationthat Jurorthings,otheramong

in of her disclosuresinsufficient, lightespeciallywasimpartialfair and
injuryto be on theand her “need”as a victimexperiencepriorherabout

Constitution, v.Stateunder the Statehis claimsfirst addressthis case. We
only.guidancefor(1983), opinionsand cite federal226,Ball, 124 N.H. 231

at 232-33.Id.
failed tothe defendantmatter, thatthe State assertsAs a threshold

rulegeneralThedisagree.review.Weappellateforargumentthispreserve
objection isspecificandcontemporaneousthat ajurisdictionin isthis

Gordon, 161v.review. Stateappellateforan issuepreservetorequired
rule is to(2011). underlying preservationour410, purpose417 TheN.H.

it have mademayerroranyto correctan opportunitythe trial courtafford
Dowdle,v.review. See Statefor appellateare presentedthose issuesbefore

(2002).345, 347148 N.H.
thequalified,67trial court found JurorHere, after theimmediately

counsel:and defensethe courtbetweenfollowing colloquy ensued
—Honor, IYour exercisedCOUNSEL]:[DEFENSE
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THE I’ll treat yourCOURT: motion as a motion for cause.
Okay. I I’m in a situationguess[DEFENSE COUNSEL]:

—those, Iwhere for both of and did I’m out of Iperemptories.
—exercised a

Oh,THE yeah.COURT:
I... my peremptory[DEFENSE COUNSEL]: exercised first

11, record,on justNumber and so to the Ipreserve verywould
much like to tobe able use another for 67.peremptory Number

67, all, justNumber after said that sexuallyshe herself was
abused when she was 14. That’s right agearound the that the

—complainant claims that she was
THE COURT: was younger yourShe than that. I understand

issue.
12.[DEFENSE COUNSEL]:

THE you.COURT: Thank

Defense counsel explainedthen further that he would like an additional
peremptory challenge. stated,The court indicated that it understood and
‘Your motion for a peremptory is denied” and ‘Your motion for further

is alsochallenge denied.”

While defense counsel could have elaborated on his concerns regard­
67,ing partialitythe of Juror we believe that enoughhe did to alert the

court to his concerns and to make clear that he did not want her on the jury.
Indeed, it is clear from the court’s questioning of Juror 67 as well as its
subsequent colloquy with defense counsel that the court was aware of his
concerns regarding Juror 67’s partiality, and the court itstated was
treating the defendant’s motion as one for cause. id. at 348 (finding itCf
unnecessary for defense objectcounsel to juryto the instruction itself
where the court had informed counsel that it would decide what the
substance of the instruction would be and “was already aware of the
substance of defense counsel’s request”); 674,State v. King, 136 N.H. 677
(1993) (finding issue preserved where it was clear from the court’s
comments that it understood objectiondefense counsel’s to a jury instruc­

error).tion and that We, therefore,it had an opportunity to correct the turn
to the merits of the argument.defendant’s

I,Part Article 35 of our constitution provides that is the right“[i]t of
every citizen to be by judgestried as impartial humanityas the lot of will
admit.” This forprovision judicial impartiality applicableis as well to

Wellman,jurors. 340, (1986),v.State 128 N.H. 348 abrogated on other
413,grounds by Hughes, (1992); Sawtelle,State v. 135 N.H. 419-20 State v.

(1891).488, 503 Indeed,66 N.H. a systemis fundamental of ourprecept“[i]t
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by impartialandthe to be tried a fairrightthat a hasjusticeof defendant
omitted),(2010) cert.Addison, 300, (quotationv. 161 N.H. 303Statejury.”

Inc.(2011); Power v.denied, McDonough Equipment,131 S. Ct. 2107
(1984) (“One548, a fair trial is anGreenwood, touchstone of464 554U.S.

— solelyto the casejury capable willingof a and decidetrier factimpartial
omitted)). aGenerally, juror is(quotationit.”the evidence beforeon

Addison, at A is consideredjuror161 N.H. 303.to be impartial.presumed
or andaside renderjuror lay impression opinion“if the can herimpartial

Weir, 138N.H.on in court.” State v.presentedbased the evidencea verdict
(1994) omitted); Dowd,v. 366 U.S.671, (quotation and brackets Irvin676
(1961),717, 723 grounds, byas statedby statute on othersuperseded Moffat

(7th 1997). juror’saGilmore, 698, impartiality701 Cir. is113 F.3d Whenv.
however, dutycourt a to whether thethe trial has determinequestioned,

Addison, any juror“If it thatappearsis indifferent. 161 N.H. at 303.juror
500-A:12,indifferent, trial.” IIset on that RSAis not he shall be aside

(2010);Weir, 138 at 673.N.H.
totrial voir dire made a determination as whetherthe court on hasOnce

Addison, 303, itfrom N.H. at isjuror prejudice,a is free 161prospective
testimonyto voir of thedutyour on evaluate the direappealthen

selected,jury impartial jurydetermine whether an was Stateempanelled to
(1974).Laaman, 794, trial114 800 will not disturb the court’sv. N.H. We

thatfindingan unsustainable exercise of discretion or a theruling absent
Addison,of the 161judge’s against weighttrial decision was the evidence.

atN.H. 303.

Here, toabilityher beexpressed regardingJuror 67 clear concerns
athad victim of assault ageShe revealed that she been the sexualimpartial.

stated, repeatedly“I think I this.” thenfourteen and need to do She
impartial.that “not sure” she could be fair andreiterated she was whether

put personaltrial asked if could herAlthough the court twice her she aside
thesolely upon presented,and case based evidencejudgesituation this

“try.”that In of Juror 67’smerelytime she indicated she would vieweach
dire, to fair“try”that her that she would beentire voir we hold indication

more, could “laywas insufficient to establish that sheimpartial,and without
and a verdict based on the evidenceimpression opinionaside her or render

Weir, (quotationin 138 at 676 and bracketscourt.” N.H.presented
(9thomitted); Gonzalez, 1109, n.5 Cir.v. 214 F.3d 1113United Statescf.

2000) juror’sthegovernment’swith characterization of re­(disagreeing
“I’ll that she could aside her owntry” being unequivocal putassponse

Addison, 160 N.H.fair and State v.experience impartial);and bepersonal
(2010)493, 499 theyall of the selected who indicated hadjurorsthat(noting

offense,a orseparateof on theknowledgesome the defendant’s indictment



795

indictment, atheythat could verdict basedunderlying facts of said render
trial), denied, 131upon only presentedthe evidence at cert. S. Ct. 1494

(2011). unsustainablywe conclude that the court exercised itsAccordingly,
findingdiscretion in Juror to sitqualified jury.67 on the

Constitution,Because under ourprevailsthe defendant State we need
Ball, 124not reach the federal issue. See N.H. at 237.

inarguesThe defendant next that the trial court aadmittingerred
to inpartystatement he made the victim at a 1993. the issueBecause is

remand, Dowdle,likely to arise on we will it. See 148 N.H. ataddress 349.
trial, 401,upon Hampshire 403,Before New Evidencerelying Rules of

404(b), byand the defendant thesought testimonyto exclude victim about
a statement he made to her at a inparty acknowledging1993 that he was

a trial“disgusting.” Following hearing, the court thedenied defendant’s
request.

trial,At the victim testified that the first time she was alone with the
defendant the sexual assault was at a infollowing party 1993.She testified
that the defendant

justcame out to the kitchen itand was me and him out there. And
he put said,...his arm around me this and youlike he remember

said,what to I no, said,we used do. you’re And he Idisgusting.
know I am disgusting, this,and he down ongot the floor like and
I just ran girlsdownstairs to where the were in the basement.

The arguesdefendant that the statement “is too tovague be considered
Therefore,a confession or admission.” he argues, it irrelevantwas and

prejudicial. The State contends that the statement relevantwas as an
admission guiltof and that probativeits value not substantiallywas
outweighed by its forpotential prejudice.unfair

if“Evidence is relevant it has any tendency to make the existence of any
fact that consequenceis of to the determination of the action more probable

probableor less than it would be without the Mitchell,evidence.” State v.
(2002)293, 294-95148 N.H. omitted);(quotation N.H. R. Ev. 401. Evidence

is Mitchell,that not relevant is inadmissible. at148 N.H. 295. Whether
evidence is is a question discretion,relevant for trialthe court’s sound and
we will not itsoverturn absent andetermination unsustainable exercise of
discretion. Id. at To discretion,294. show an unsustainable ofexercise the
defendant must demonstrate that clearlythe court’s ruling was untenable
or to the prejudiceunreasonable of his case. Id.

Here, the defendant argues that the statement is aneither confession
and, thus,nor an admission was not relevant. He maintains thatfurther the

statement is not relevant because it “was afteryears allegedmade the
assault.” We The victim thatdisagree. testified the next time she was alone
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his arm around herputthe sexual assault hefollowingwith the defendant
that she said heused to do.”She testifiedsaid,and remember what we“you

. got“I know I and ..disgusting,and he amresponded,was “disgusting”
of theinterpretationmore than one defen­Althoughthe floor.”down on

implyit to that thepossible,was could be understooddant’s statement
his commission ofuponhimself baseddisgustingbelieved to bedefendant

(Ill.Grathler, 937,858 943 Ct.App.v. N.E.2dPeoplethe sexual assault. Cf.
2006) to the victim “could be construed as(finding apologiesdefendant’s

Moreover, the fact thatdespiteofdemonstrating guilt”).his consciousness
assault,after the itperiodwas made a substantial of timethe statement

the alone followingwas the first time the victim and defendant weremade
Elbert, 125Thus, relevant. v. N.H.the the statement was Stateassault. Cf.

(1984) crime1, statement after the that he(finding shortly13 defendant’s
that himpolice stopto and if the wouldgo prison anymore,“didn’t want to

the thatdespitean admission of factguilthe would kill himself’ relevant as
than interpretation).it could have more one

relevant,Nonetheless, “mayeven if is it be excluded if itsevidence
ofdanger unfairprobative substantially outweighed byvalue is the

issues, byormisleading jury,confusion of or the consider-prejudice, the
time, ofdelay, of or needless cumulativepresentationations of undue waste

N.H. R. Ev. 403.evidence.”

if or effectunfairly primary purposeis its isprejudicialEvidence
horror,a ofjury’s sympathies,to arouse its senseappealto

oftrigger mainspringsits instinct to or otherprovoke punish,
that a to decision onmay juryhuman action cause base its

in thesomething propositionsother than the established case.
not, course, ais of a mere detriment to defendantprejudiceUnfair

intendency proveof to his whichguilt,from the the evidence
the is meant toby prosecutionall evidence offered besense

Rather, required to reversibleprejudice predicatetheprejudicial.
tendency againstis an undue to induce a decision theerror

basis, that is emo-commonlyon some oneimproperdefendant
tionally charged.

(2010) omitted).90,Cassavaugh, (quotation161 98 We accordState v. N.H.
probativein whetherdeterminingthe trial court considerable deference

substantially by danger prejudice,the of unfair and weoutweighedvalue is
ofwill its decision absent an unsustainable exercise discretion.not disturb

(2007).Miller, 246,State v. 155 N.H. 252

in findingwith that the trial court erreddisagreeWe the defendant
resulting testimonythat of unfair from the victim’sdanger prejudicethe

substantially outweighdidthe defendant’s 1993 statement notregarding
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testimony’s testimonythe value. The victim’sprobative regarding this
undulystatement was brief and “not so emotional to a jury.”as inflame

omitted).atCassavaugh, (quotation161 N.H. 98-99 Accordingly, we hold
that the trial did not unsustainablycourt exercise its discretion when it

evidence the victimadmitted of defendant’s statement to the that he was
“disgusting.”

Given our of this wedisposition appeal, decline to address the defen-
remaining arguments they unlikely againdant’s as are to onarise remand.

Woodard, (2001).221,v. 146See State N.H. 229

Reversed and remanded.

ÜALIANIS, C.J., LYNN, JJ.,and CONBOY and concurred.
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