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Corp.,Harnischfegerof Ball v. 877statutepurposes repose);for ofsupplier
(Okla. 1994) (“If designer,aactingwas as45, the manufacturer50P.2d

observer, constructor,or the statute oforsupervisorconstructionplanner,
particu­ofand renditionapply. specialized expertiseIt is thewillrepose

from mere manufacturersdesign separates protectedwhich thoselarized
Co., 466,Lewis 676 P.2d 468-69RefrigerationCondit v.suppliers.”);and

(statute(Wash. 1984) work on struc­“protects individuals whoreposeof
of orheavy equipmentnot manufacturersbuildingof the butaspectstural

I,508:4-b, asthe To read RSAsystems building”).withinnonintegral
the it was intended toeffectively protectionwould eviscerateurgesPhaneuf

inindustry, virtually personsall involvedthe construction becauseoffer to
“product”an are to furnish some kind oflikelyof improvementthe creation

their work.partas of

Ill

above, grantthe court’s ofaffirm trialFor the reasons stated we
remainingit to thejudgment Boyer,as to but reverse assummary

defendants.

part; part;in reversed inAffirmed
remanded.and

C.J., Conboy, JJ.,Dalianis, and concurred.and HlCKS
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don, Kossayda, P.C.,& ofBrag {KellyDowd Keene E. Dowd on the brief
orally), petitioner.and for the

Crocker, P.A., ofTower & Jaffrey {David M. Tower on the brief and
fororally), respondent.the

CONBOY, Bosonetto,petitioner,J. The appealsNicolas a decision of the
J.){Arnold,Superior Court ingranting summary judgment favor of the

(Town),ofrespondent, Town Richmond and thedismissing petitioner’s
of aappeal decision of the Townof ZoningRichmond’s Board ofAdjustment

(ZBA). in partWe affirm and in part.vacate

I

followingThe facts are drawn from the record. Nicolas and Jill Bosonetto
Road,own in 71property located Richmond at Hill aProspect private road.

There are three mobile homes on the allproperty, placed pursuant to
building permits granted in 1980.

18, 2009,MayOn petitionerthe buildingsubmitted a permit application
to (BOS)the Board of ofSelectmen the Town requesting permission to
replace one of the mobile homes with a new three-bedroom atresidence a
different on 8, 2009,location the property. On June the BOS denied the
application on“based the fact that the is onproperty privatea road and the
Town not provisions[of Richmond] does have for building onpermits

(2008)private 674:41,roads.” RSA I prohibits the issuance of a building
permit “for the erection of a building unless givingthe street toaccess the
lot whichupon buildingsuch is proposed to be placed” meets certain

roads,criteria. With regard to private the statute explicitly provides that
permits if,may be issued only among things,other “the local governing

. .body . has tovoted authorize the permitsissuance of building for the
of buildingserection on private 674:41,1(d)(1).said road.” RSA The statute

also sets forth an appeal process ZBA,to the and authorizes ZBAthe to
any“make reasonable exception and ... ifpermit...issue a the issuance

of the orpermit erection of the building would not tend to distort the official
map difficultyor increase the of carrying out the master whichplan upon

based,it is and if the of buildingerection the or permitissuance of the will
hardshipnot cause purchasersto future or undue financial impact on the

(2008).674:41, denial,municipality.” RSA II In its the BOS recommended
that the petitioner pursue an appeal to the ZBA.
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to ZBA. On2009, the decision the25, appealedthe petitionerJuneOn
2009,5,and, Augusta on28, 2009, public hearing,ZBAthe conductedJuly

10, 2009, thebuilding. Augustproposedthe site of the OnZBA visitedthe
on the matter.ZBA deliberated

that has a vesteddeliberation, petitionerZBA determined theits theAt
were issuedbuilding permitsto the structures becauseexistinguseright

notnoted, however, that doesrightthe thatof membersfor them. Several
buildingwith onthe home aexistingthe to mobilepetitioner replacepermit

The ZBA discussedat a different location.“footprint” anda different
factors into the containedrequest granted pursuantcould bewhether the

onII, and, motion, application based674:41, an oral theupon “den[ied]RSA
thispresent meeting.Bosonetto was atcriteria of 674:41.”Mr.the

17, 2009, to a draft of a “Notice ofZBA convened reviewAugustOn the
Decision,” reasons for the ZBA’s decision:provided followingwhich the

buddingof the1. that the issuanceThe decided[ZBA]
of 3-bedroom houseand the construction thepermit

in out thedifficulty carryingthe Masterwould increase
Plan.

2. the construction of the 3-bed-The decided that[ZBA]
hardship purchasers.to futureroom house would cause

thegranting building3. The that the ofdecided[ZBA]
theimpactcause undue financial onpermit could

municipality.

not aapplicant4. The decided that the does have[ZBA]
aright existing home withreplacevested to the mobile

aton a and a differ-“footprint” larger3-bedroom house
that existingent location than of the mobile home.

omitted.) ZBA stated that he “did not feel he had(Emphasis One member
member, however,rights.”on to with vested Anotheranythingvoted do

10,AugustZBA atlengththat the had discussed the issue at theexplained
that asked what his or her viewwas on2009 and each member wasmeeting

ZBA voted the draft notice of decisionultimately approvethe issue. The to
any applica-without a new vote on thewithout additional deliberation and

onany subsidiary publicThe notice was file forplacedtion or matter.
18,Augustafter on 2009.inspection day meeting,the the

24, 2009, instruc-clerk Mr. Bosonetto withAugust providedOn a Town
instructions, letterhead,on ZBAThoseappealtions on how to the decision.

decision, first the ZBAthe must askappeal petitionerthat to theexplained
muststated that motion berehearing. “[t]hefor a The instructions then

filed first becomes availabledayswithin the decision is andmade 30 after
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for public inspection.” followingThe instructions also the lan-contained
that,in bold: “Theguage strongly makingrecommends any[ZBA] before

you ordinance,familiarappeal, zoningbecome with the and also with the
HampshireNew . . covering planning zoning.”Statutes . and

—14,September 2009 thirtyOn more than thedays after oral denial of
the lessapplication, thirty daysbut than theafter written notice of decision

—was the ZBAapproved by petitioner filed a for rehearingthe motion with
8,2009,the ZBA.At a onmeeting ZBAOctober the addressed the motion.

(amended(2008) 2009)It that 677:2noted RSA thatrequires a motion for
rehearing be filed within “30 after order ordays any decision of the [ZBA]”
and that thirty-daythe inperiod daystime “shall be counted calendar
beginning with the date following uponthe date which the voted to[ZBA]

orapprove thedisapprove application.” petitioner arguedThe that he had
by ZBA, however,been misled the ZBA instructions. The noted that the
specifically statute, and,instructions motion,refer to the by oral the ZBA

denyvoted to the rehearing request because the motion “was not filed
within daythe 30 timeframe inspecified [RSA 677:2].”

The thenpetitioner appealed the ZBA superiordecision to the Incourt.
to assertingaddition a statutory decision,ofappeal the ZBA’s the

petitioner arequested declaratory judgment against ZBA,the BOS and the
a of BOS,writ againstmandamus the a writand of certiorari. The court
ultimately grounds.denied relief on all appeal, petitionerOn the raises

pointsvarious of error. We each inaddress issue turn.

petitionerThe first trialchallenges the ofcourt’s dismissal his
statutory appeal, which uponwas based its ruling that his motion for
rehearing 677:2,was untimely. toPursuant RSA 30 days anyafter“[w]ithin
order or decision the anyof party[ZBA]... to the action or proceedings...
may for aapply rehearing.” “This 30-day periodtime be inshall counted

dayscalendar beginning with the date following the upondate which the
votedboard to orapprove disapprove applicationthe . . .”. 677:2.RSA

Pursuant to (2008),RSA 677:3 appeal from any“[n]o order or decision of
the . . . shall be appellant[ZBA] taken unless the shall have made
application for rehearing as inprovided RSA 677:2.” This is a strict
requirement: timely motion for rehearing“[A] is a precondition to appeal­

a ZBAing court,”decision to the superior and timely“failure to move for
a rehearing divests the courtsuperior subject jurisdiction.”of matter
Cardinal Dev. v.Corp. Town Zoning Adjustment,Bd. 157of Winchester of

710, (2008).N.H. 712
The topetitioner argued the trial court his for rehearingthat motion was

timely filed thirty-daybecause the period begintime did not to run until
17, 2009,August daythe the ZBA approvevoted to written notice ofits
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thethe following: “[I]fthat RSA 677:2 providesThe court noteddecision.
at vote wasmeetingminutes which suchthat the of themoving party shows

decision, afterfiled within 144 hourstaken, including were notthe written
the674:3, II, forperson applyingto RSA thepursuantthe town vote

afterdays... within 30to amend the motionrehearing rightshall have the
trial courtactually filed.” Thewhich written decision wasthe date on the

withconcluded, however, “merely provides applicantthis theprovisionthat
whento “does not the datechangeamend his andopportunity [motion]”the

file itsto run in that the ZBA fails toperiod begins the eventthirty-daythe
thatin manner.” It thus ruledpromptminutes or decision ameeting written

oftimely” the daterehearingfor was not because“the motionpetitioner’s
the10,2009. The dismissedaccordinglywas trial courtAugustthe decision

subject jurisdiction.for lack matterpetitioner’s statutory appeal of

andappeal, points provisionthe to the amendmentpetitionerOn
17, the date for of RSA“August triggering purposesthat 2009 isargues

court, theLike the trial we conclude that statute’s amendment677:2.”
circumstances, ato amendprovision merely permits party,a in certain

mustmotion It address a motiontimely-filed rehearing.for does not when
ain the As to that the statute is clear:question,be filed first instance.

ormay days anybe filed 30 after orderrehearingmotion for “[w]ithin
daysin“30-day periodand the time shall be counted calendardecision”

tothe the which votedfollowing uponwith date date thebeginning [ZBA]
added).(emphasis “Any677:2disapprove application.”or the RSAapprove

decision, a “votelimited to a order or andorder or decision” is not written
or the not limited to a memorializationdisapprove application”to isapprove

Thus, theprovides reasoning for decision. topursuantof a vote which the
677:2, dayrun thethirty-day period beganof the toplain language RSA

ZBA a vote on motion onapplication byafter the the an oraldisapproved
deadline,10,2009. to meet the had to fileAccordingly, petitionertheAugust

11,2009.thirty Because therehearing days Augusthis motion for within of
14, 2009, correctlyhis on the trial courtSeptemberfiled motionpetitioner

rehearing untimely.that the motion for waspetitioner’sruled

it ruledthat trial court erred whenpetitioner arguesThe next the
issue.estopped raisingTown is from the timelinessequitablythat the not

is to theseequitable estoppel applicablethat the ofAssuming doctrine
circumstances, claim,to his mustestoppel petitioneron theprevail

(1) fact wasthat: a or concealment of materialrepresentationdemonstrate
(2)fact;of theknowledgethe Town and the Town had thatbymade

(3)matter;truth representationwas unaware of the of the thepetitioner
it; andrely uponthe of the toinducing petitionerwas made with intention

(4) to his detri-reasonably representationrelied thepetitioner uponthe
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Corp.,Cardinal 157 at 715-16. of aestoppelment. Dev. N.H. Existence is
of fact. at 715. The of is onquestion proving estoppel partyId. burden the

asserting it. Id. decision isuphold estoppelWe will a trial court’s unless it
supported by legallynot the evidence or is erroneous. Id.

The instructions ZBA wereprovided by Theythe incorrect. stated that
motion be 30rehearing] daysmust made within after the“[t]he [for

is firstdecision filed and becomes available for public inspection.” This
contrary statutorystatement is to the thatrequirements the motion be

within thirty daysmade after the ZBA’svote “to orapprove thedisapprove
application” and that the time inthirty-day period be “counted calendar

thedays beginning followingwith date the date the RSA 677:2.[of vote].”

trialThe court ruled that the Townwas not fromestopped raising the
timeliness issue because the court “[could conclude thatnot] the Town

the ofmade misstatement the with the oflaw intention theinducing
petitioner relyto it.”upon supportsThe record this ruling. The instructions

provided petitionerwere to petitionerthe when the withspoke a Townclerk
about arequesting rehearing. is no indicatingThere evidence that the
instructions were for thespecifically petitioner.created Most importantly,

instructions, effect,the in warn against solelythe reader relying upon
them: The “strongly”instructions recommend that the reader “become

Thus,familiar” with the relevant statutes. the did aevidence not compel
thatfinding the madeTown the misstatement to the topetitionerinduce

rely upon Accordingly,it. we uphold the court’s thatruling petitionerthe
satisfyfailed to elementthis of equitable estoppel.

issue,Aside this dispositivefrom several other factors militate
against application equitable First,of here. aestoppel “party notmay

equitableassert toestoppel avoid applicationthe of a statute.” Appeal of
Alexander, (2012) omitted).397163N.H. (quotation That is precisely what

petitioner Second,the attemptingis here. “[although municipal corpora­
tions may subjectbe to estoppel, the law does not favor its application
against municipalities.” Precinct, 1,ConwayHounsell v.N. Water 154N.H.

(2006).Third,6 although issue,we have toyet address the several courts
held that equitablehave estoppel applies only fact,to misstatements of not

See, Ranch,misstatements of e.g.,law. Elk Park ParkInc. v. 935County,
(Mont.1131, 1997); State, 1015, (Ala.P.2d 1138 v.Boutwell 988 2dSo. 1028

2007);Ryan v. 548,Lumbermen’s CasualtyMutual 485Company, S.W.2d
(Tenn. 1972).550-51 The heremisstatement was one of law. ifFinally, we

here,were to permit superiorthe court to apply estoppel we would be
permitting it to subject jurisdiction contraryassume matter to our prior
holdings that to timely“failure for rehearingmove divests the superior

of subject jurisdiction.”court matter Cardinal Dev. 157N.H. atCorp., 712.
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it does notbe conferred wherejurisdiction cannot“[Subject matter]
569, 575Troy,v. Town 149 N.H.12 Books & Videoalready exist.” Route of
that(2003). ruled theproperlythat the trial courtwe concludeAccordingly,

and thusfrom the timeliness issueestopped raisingnot equitablyTownwas
ato file motionappeal timelyfor failurepetitioner’sdismissed theproperly

ZBA.therehearing withfor

declaratory judgmentthe court’schallengesThe nextpetitioner
matter, mayan administrative board’s decisiongeneralAs a beforerulings.

court, a must its administrative remedies.by partya exhaustreviewedbe
(2010).43, A failure toGilford, party’sv. 160 N.H. 52TownSee Sutton of

failureZBA constitutes a totimely rehearingfile a motion for before the
Candia,administrative v. 151its remedies. See Ireland Townexhaust of

(2004). situation,69, typicallyIn a the will not be ableparty70 suchN.H.
Hersh,See,in court. McNamara v. 157challenge e.g.,the ZBA’sdecisionto

(2008); is72, Ireland, at 70.The exhaustion rule based73-76 151N.H.N.H.
encouragingof the exercise of administrativepolicieson reasonable

judicialagency autonomy, efficiency.andpreserving promotingexpertise,
McNamara, at 74.N.H.157

however, Arule, tosubject exceptions. petitioner mayThis is
— has failed todeclaratory judgment thougha action even hemaintain

— if zoninga for the action addresses a issuetimely rehearingfile motion
treatmentjudicialsuited to rather than administrative“peculiarlythat is

atMcNamara, N.H. 74adequate remedyno other is available.” 157and
Pelham, 567,omitted); v. Town 159 N.H. 573accord Huard(quotation of

(1989).502, 509(2009); Franklin,Realty CityBlue Trust v. 132N.H.Jay of
purethe issue is apeculiarlytreatment is suitable when raisedJudicial

law,of as or of aconstitutionality validity zoningsuch thequestion
v.authority Corp.or of an to act. See Collden Townagencyordinance the

(2010); McNamara,747, at 74.159 N.H. 752 157 N.H.Wolfeboro,of
unnecessary “specializedin such isexhaustion a context becauseRequiring

in answering legal ques­little role”understanding playsadministrative
omitted). However,McNamara, N.H. 74 where the(quotationtions. 157 at

fact,questions of a mustpetitioner typicallyinvolves substantialissue
and, therefore, apursuecannot declara­administrative remediesexhaust

to file aproperlyaction when the has failedtory judgment petitioner
Huard, 572-73;ZBA. 159 N.H. atrehearingmotion for before the See

—McNamara, at for this is straightforward157N.H. 73-76.The rationale
ofqualified questionsare to answer factzoning uniquelylocal authorities

inlocal and such issuesto matters of concern thus should resolverelated
Huard, N.H. at 573.the first instance. 159
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topetitioner arguedThe the trial court that the the ZBAboth BOS and
unconstitutionally illegallyand RSA 674:41 to use of hisapplied his

this,In ofproperty. light petitionerthe asked the court to reverse and
ZBA,case to regardremand the either the ZBA or the BOS. to theWith the

court declined to rule on the of the claimpetitioner’smerits because the
petitioner failed to the requirementmeet timeliness discussed above. With

BOS,regard to the the court declined to rule on the ofmerits the
petitioner’s claim itbecause was “unclear on what basis it be properwould
to remand the matter to the [BOS].”

petitioner’s argumentThe basic is that the ZBA and the appliedBOS the
wrong legal theystandard when determined that the petitioner does not
have a vested right proposedto construct the house in proposedthe

petitionerlocation. The he amaintains that has such vested right because
his isproposal merely priora continuation of his lawful nonconforming use.

rightThe to continue a use isnonconforming recognized by the
Constitution, CONST.,New Hampshire I, 2, 12,N.H. arts.pt. byand New

(2008).statute,Hampshire Henniker,RSA 674:19 Cohen v. Town 134of
(1991).425,N.H. past427 mayuse of land create rights“[A] vested to a
use,similar future so that a maytown not unreasonably require the

discontinuance of a nonconforming Loundsbury Keene,use.” v. City 122of
(1982).1006,N.H. 1009 This right to expansionextends the of a noncon­

use,forming but “enlargement expansionor notmay be substantial and
may premisesnot render or property proportionally less adequate.” New
London Board,Land UseAssoc. v. 510,New London Zoning 130N.H. 516
(1988). Whether an expansion is depends“substantial” onprimarily the
factual similarities and differences between the proposed use and the
extant nonconforming case,use. Id. at inIndeed,516-17. this the ZBA
visited propertythe at issue and discussed the differences between the
existing structure proposedand the Furthermore,structure. the ZBA’s
ruling on the issue explicitlywas onpremised findingits factual that the
proposed onhouse would be “a ‘footprint’larger and at a different location
than omitted.)that of the existing mobile home.” (Emphasis Because
resolution of the expansionsubstantial issue involves primarily questions
“with respect to the characteristics of petitioner’s] Huard,[the property,”

573,159 itN.H. at is not “peculiarly judicial Thus,suited” to treatment. the
petitioner was required to hisexhaust administrative remedies before
initiating court so,action. Because he failed to do he cannot now raise the
issue in a declaratory judgment proceeding, regardless of whether his

tochallenge is action the ZBAby or the BOS.
The petitioner also requested “declaratorya judgment that RSA 674:41

I,violates Part Articles 12 and Hampshire12-a of the New Constitution as
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it, germanetrial court theputuse.”As theit to a lawfulapplies pre-existing
upon. . aimpinge[s]674:41 .with RSAquestion “complianceis whether

usesnon-conformingand ofto structuresparty’s rights pre-existing
law,thethe issue and upheldtrial courtAlthough the addressedbuildings.”

declaratory judgmentin of thisissue the contextto address thewe decline
proceeding.

actiondeclaratory judgmentis a that aprincipleIt bedrock
Dep’tof facts. Baer v. N.H.hypotheticala setuponcannot be based of

(2010). only674:41Educ., 727, challengesThe RSApetitioner160N.H. 731
Thus, presumeshisnonconforming argumentto lawful uses.appliesas it

is, fact, lawfulpriorin continuation of hisuse aproposedthat his
ZBA specifi­this Thenonconforming presumption.use. The record belies

replacea to therightthat the “does not have vestedcally petitionerruled
largera on a and at‘footprint’mobile home with 3-bedroom houseexisting

existing (Emphasisa that of home.”location than the mobiledifferent
omitted.) above, abilityhasthe forfeited his topetitionerAs discussed

Therefore, challengethe constitutional tothischallenge ruling. petitioner’s
bya thehypothetical premise supportedis based notuponthe statute

judgment. Accordingly,for declaratoryand thus is not suitable werecord
trial onrulingaddress issue and vacate the court’s thedecline to the

constitutionality of 674:41.RSA

adenyingcourt erred in him writpetitioner arguesThe next that the
matter. Aremandingof the BOS decision and the writvoidingmandamus

remedywill the or error toby appealof mandamus not be issued “where
notor has been exhausted.” Stateanother administrative board tribunal
(1979) omitted).637,119 638Lang, (quotationAss’n v. N.H.Employees’

the that is notAccordingly, petitioner]“[thewe with trial courtagree
he adequatethe of mandamus had an avenueremedyentitled to because...

relief, it in fashion.”by pursue timelyfor which he forfeited to afailing

attorney’sFinally, arguesthe that he is entitled to his feespetitioner
faith, Adams, 687,Harkeem v. 117 N.H.the Town acted in bad seebecause

(1977),or, alternative, alitigation publicthe conferred690-91 in the because
578,Comm’r,benefit, N.H. 145 N.H. 596Dep’t Safety,see Asmussen v. of

(2000). trialto a court’s decision ongive“We substantial deference
fees, not overturn it absent an unsustainable exercise ofattorney’s and will

(2011) omitted).Rocha, 734,162 740 (quotationRabbia v. N.H.discretion.”
claimHere, trial that bad faith waspetitioner’sthe court found the

regard publicto his benefit“entirely speculative unsupported.”and With
claim, manythat of the claimsspecifically petitioner’sthe trial court noted

by the fact thatdeveloped onlyand necessitatedinadequatelywere were
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petitioner] timely remedyfailed to avail ofhimself the administrative“[the
byto him statute.” thegranted “[petitionerThe court concluded that

cannot to that such whathope persuade alreadyuse of are[the court]
judicial public any way.”overstretched resources benefits the in The record

both of thatsupports these conclusions. We therefore hold the trial court
sustainably its discretion in denying attorney’sexercised fees.

in and inpart; vacatedAffirmed
part.

Dalianis, C.J., Lynn, JJ.,and Hicks and concurred.
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