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renders the dismissal order internally consistent and avoids the question-
assumptionable that the trial court impliedly granted petitioner’sthe

request to amend and then the claim substantivelydismissed contract
analysiswithout or comment. In the Matter Salesky & Salesky, 157Cf. of

(2008) (“[W]e698,N.H. 709 must assume that the trial court made all
decision.”).findings tonecessary support its petitionerAs the does not

that courtargue permittedthe trial should have her amendment or erred
aby declining to address out in a torequest objection,set footnote an we

affirm the 707,court’s decision. v. Meredith 161 N.H.Corp., 713Waterfield
(2011) (issues waived).not briefed are deemed

Affirmed.
ConboyHicks, Lynn, JJ.,and concurred.
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(RichardPLLC, E. Molan on theMolan, of ConcordKrwpski,Milner &
orally), plaintiff.for thebrief, Krwpskiand John S.

(Debra ElizabethLLP, Weiss Ford and J.Lewis of PortsmouthJackson
brief, Baker for the defendant.orally),and Ms.Baker on the

Conboy, Jeffery, Superioran order of theappealsJ. The Susanplaintiff,
J.) defendant,(Tucker, injudgment favor of thegranting summaryCourt

discharge of contract(City), -wrongfulon her and breachCity of Nashuathe
claims. affirm.We

1977, plaintiffIn theare drawn from the record.followingThe facts
1998,In aroundCity’s payroll department.in or sheworking thebegan

2004, concernedCity’s manager. plaintiffthe risk In the becamebecame
Lemieux, did not understand thedirect Maureensupervisor,that her

fund line“she to level the health items”because wantedbudgetary process
budget.in The raised her concerns withCity’s year plaintiff2005 fiscalthe

times,” that “she was comfort-responded“dozens of but LemieuxLemieux
her numbers.”able with
2005, health line itemCityIn discovered that the insurance wasApril the

an adthe of Aldermen convened hocConsequently, Boardunderfunded.
investigate leading upcommittee to the circumstancesbudgethealth care

alleges her interviews -withplaintiffto the shortfall. The that between two
committee, with at whichmeeting mayor,she was summoned to a thethe

she, beas should helddepartment manager,he asked her whether
tofor shortfall. The refusedbudget plaintiff accepttheresponsible
bythat she to errorexplaining prevent raisinghad tried theresponsibility,
thatand on aplaintiff allegesconcerns with Lemieux others. The alsoher

blame,”occasion, “allsuggested theythat share the butmayortheseparate
his suggestion.she refused

2005, concludingfinal thatthe committee issued its report,In November
“longa of itsCity’s budget consequenceshortfall was insufficient termthe

Health account” and its lack ofwith self funded Insuranceexperience
In thereport,educational for staff. the commit-training opportunitiesand

recommendations, plaintiffsof which thespecificalso made some weretee
notplaintiff imple-to as risk The didresponsibility implement manager.

all of the committee’s recommendations.ment
2005, relationshipthatplaintiffin the noticed her withpointAt some

LemieuxAlthoughwas strained. she concedes neverbecomingLemieux
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her,or did “anything” “thingssaid to she contends that were very tense.”
result,As a became that she be discharged.she fearful would

2006,In and MarchFebruary plaintiff warningsthe received two written
from Lemieux. Prior to she never inwarnings, up”these had been “written

twenty-nine years employment City.her of with Followingthe the second
warning, the risk management department reorganizedwas and some of

jobthe dutiesplaintiffs supervisory responsibilitiesand shifted to thewere
2006,created Innewly position deputy manager.of risk June Lemieux

plaintiffs evaluation,conducted the whereinperformance she noted several
improvement.areas requiring Consequently, Lemieux denied the aplaintiff

raise.
2006,In September City totalingthe learned that checks onealmost

million dollars left in the plaintiffswere unsecured indepartment, violation
City’sof the Handling result,Cash Control and aPolicy.As she placedwas

on a one week unpaid addition,Indisciplinary suspension. she was demoted
managerfrom risk employeeto benefits specialist. Shortly beingafter

actions,notified of these latest disciplinary plaintiffthe took a ofleave
(FMLA),absence under the Family and Medical ActLeave see 29 U.S.C.

(2009 2011).§§ 2601 et seq. 21, 2006,& OnSupp. December onwhile still
leave,FMLA the plaintiff asubmitted letter of resignation, stating her

decision to early.retire The letter indicated that the effective date of her
31,resignation was December 2006.

29, 2009,On yearsDecember three and eight days after her ofletter
resignation, plaintiffthe brought againstsuit City, allegingthe constructive
discharge and breach of contract. CityThe for summarymoved judgment,
arguing, among other thatthings, her claims were untimely. The trial court
granted motion,the City’s and this appeal followed.

A moving isparty summary judgmententitled to “if the pleadings,
depositions, interrogatories, file,answers to and admissions togetheron

filed,with the affidavits genuineshow that there is no anyissue as to
material fact and that moving partythe is to judgmententitled as a matter

(2010).491:8-a,of law.” RSA III In reviewing the trial court’s ofgrant
summary judgment, evidence,we consider the affidavits other and alland.

them,inferences drawn from inproperly lightthe most favorable to the
707, 709(2011).v.non-moving party. Meredith 161Corp., N.H. IfWaterfield

our review of genuine fact,that evidence discloses no issue of material and
if moving party law,the is entitled to ajudgment as matter of we will affirm
the grant summary judgment.of mayId. adverse restparty“[T]he not

mereupon or denials of hisallegations pleadings, bybut his response,
affidavits or toby depositions,reference interrogatories,answers to or
admissions, specificmust set forth facts thatshowing there is a genuine
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(2010). the trial court’s491:8-a, reviewfor trial.” RSA IV Weissue
161 N.H. at 709.Waterfield,to the facts de novo.of the lawapplication

DischargeI. Constructive

by orderingthat the trial court erredThe firstplaintiff argues
claim itsdischarge uponher on her constructive basedjudgment against
statute of limitationsby three-yearthat claim is barred thefinding this

(2010) that,508:4, (providingRSA Iactions. Seeapplicable personalto
actions,“all actionsdiscovery personal exceptrulesubject exception,to the

of act orlibel, only yearsbe within 3 themay broughtfor slander or
of....”). arises, therebyof triggeringA cause actionomission complained

forthree-year necessaryonce all the elementsrunning period,the of the
468,Wyner,v. 156 N.H.present. Singera claim are Asset Finance Co.such

(2007). liabilitywe held that to establish for construc­Although477-78 have
that herplaintiff employertive a must show her rendereddischarge,

personso and intolerable that a reasonableworking conditions difficult
Manchester, 30, 42151resign, Cityfeel to Porter v. N.H.would forced of

(2004), decided such a claim accrues.we have not when
hold thatacknowledges majority jurisdictionsThe that “the ofplaintiff

givenrun when the has notice ofperiod begins employeethe limitations to
Here, 21,2006,such onplaintiff gaveintent to the notice Decemberresign.”

Nevertheless,filing citingmore than suit. Mac’s Shellyearsthree before
Products, (2010),1251 tourges adoptv. 130 S. Ct. she usService Shell Oil

run the ofbeginsa rule “that statute of limitation to on actual datethe
termination,” asshe here is the date she selected the effectivewhich asserts

31,of her 2006. contends that this ruleresignation,date December She
limitations,”of and “comportf“will serve . . . the of the statutepurposes ]

justice.”towith the constitutional mandate of access
Service, alleged petroleumIn Mac’s that a franchisorShell franchisees

(Act), §§15 2801 etMarketingviolated the Practices Act U.S.C.Petroleum
(2009), franchises andby constructively terminating service-stationseq.

Service,relationships.to franchise Mac’s Shellconstructively failing renew
claims, however, theDespite1254. none of franchisees130 S. Ct. at their

1254-55.rejected agreements.franchises or renewal Id. atabandoned their
first, Supremeclaim the CourtAddressing the constructive termination

“ may... anyanalyzed provisionthe Act’s that ‘nofranchisor... terminate
franchise,’ an reason after writtenprovidingfor enumerated andexcept

2802(a)-(b)).§ The Court(quoting explainednotice.” Id. at 1257 15 U.S.C.
to,” “cancel,”“putto an and thatthat the term “terminate” means end

“termination,”intothe the term meansspecifically incorporatedwhich Act
omitted). Thus, concluded,the Courtdestroy.” (quotationsto “annul or Id.

under if“a recover constructive termination the [Act]franchisee cannot for
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toconduct not the franchiseeallegedly wrongful compelthe franchisor’s did
explainedits at 1255.The that “[requiringabandon franchise.” Id. Court

ter-claimingto their franchises constructivefranchisees abandon before
is also with the of the doctrinegeneral understandingmination consistent

at onDrawing analogousof constructive termination.” Id. 1258. the
doctrine, thatthe Court noted recover for constructive discharge,...“[t]o

Theemployee required quit job.”an is to his or her Id. at 1258.generally
instances,infurther that both the hasexplained legal relationshipCourt

dicta,See id. at Based on aplaintiffended. 1258-59. this the contends that
of action discharge legalcause for constructive accrues when the relation-

ends.ship persuaded.We are not
Though of first in severalimpression Hampshire, jurisdictionsNew other

See, Co.,addressed this issue. v.legal e.g.,have Daniels Mutual Ins.Life
(N.J. 2001)718, cases);A.2d 721-22 Super. App. (collecting773 Ct. Div.

2003)State, 814, 817v.Clark 754 claim(App. (holdingN.Y.S.2d Div. accrued
employee resignation,when tendered letter of not when resignation

(Tex. 1999)effective); Hohman, 767,became v. 774UTMB 6 S.W.3d App.
(holding employees’ claims accrued on theythe dates submitted their

dates,resignations because those“[b]y they were aware that conditions
had become that theyintolerable and felt tocompelled resign”).

(2d133, 134-35In v.Flaherty Corp., 2000),Metromail 235 F.3d theCir.
plaintiff employee the district orderappealed summarycourt’s granting

in the favor onjudgment employer’s the that herground constructive
discharge claim was time-barred. The district court theconcluded that
claim accrued plaintiff]“when was hergiven[the definite notice of

ie.,termination,”impending when she a warning following“received letter
a of allegedly discriminatoryseries acts” by employer.her 235Flaherty,

at order,135.On appeal,F.3d the Second Circuit the districtvacated court’s
holding that since her claim did not until “she gaveaccrue definite notice of

retire,”her intention to it was not time-barred. Id. at 138. The court
thatexplained although discrete,there is generally not “a act”identifiable

cases, 138,in dischargeconstructive id. at employerwhen “the discrimi­
againstnates an employee purposely joband makes the employee’s

conditions so that a personintolerable reasonable would feel toforced
resign, then aresignationthe is . . . distinct discriminatory act for which

omitted).is athere distinct cause of action.”Id. (quotation theBecause “[i]n
of itdischarge, onlycase constructive is the canemployee who know when

atmosphere has so .the been made intolerable . . that the employee must
leave,” id., the court concluded that claimthe accrued on the date the
employee gave definite notice of her intention to retire. Id. at 138-39.

The SupremeKansas reached a in CityCourt similar conclusion v.Whye
2004).(Kan. There,Council the 102City Topeka, P.3d 384 plaintiffthefor of



of his constructive dis-the district court’s dismissalemployee appealed
(2000) claims, that neither claim§ arguing42 U.S.C. 1983charge and

102 P.3d at 385.Whye,hisuntil the effective date of retirement.accrued
and affirmed therejected plaintiffs argumenttheThe courtsupreme

atId. 387-88.his claims as time-barred.district court’s dismissal of
Daniels,Jersey in 773reasoning Superiorof New CourtAdopting the the

721, explained:A.2d the courtat

compelledthe feels toemployeeharm has been done whenThe
situation,short, in the retaliatoryIn an actual terminationresign.

limitations isperiodstarts of the of therunningaction which the
situation,dischargeIn a constructive thefrom work.separation

whichaction is of conditions aretaliatory the creation intolerable
The become intol-employee accept.cannot conditionsreasonable

Thus,resignation. bythe tenders his or heremployeeerable when
definition, later thananythe act of cannot occurdiscrimination

resignation.ofthe date

omitted). concluded,Thus,Whye, (quotations102P.3d at 387 the court “the
runof to thebeginscause of action accrues and the statute limitations when

Id:,or toplantenders his or her announces a retire.”plaintiff resignation
(Idaho 2011)State, Health, 718,256 725Dept.see Patterson v. P.3dof

discharge providedclaim for arose “when she(plaintiff’s constructive
unequivocal resign”).notice of her tointent

in in areasoning persuasive.find the these cases WhereasWe
action, periodaction the limitations isdischarge triggeringthewrongful
work, here, the ofretaliatorythe from “the action is creationseparation

reasonable cannotemployee accept.”intolerable conditions which a
Daniels, Thus,at 721. “a isemployee compelled773A.2d once reasonable

action,” a dischargeto due to the constructive hasresign employer’s
of lateroccurred, anyand “the act cannot occur than thediscrimination

Id.; 722 are noresignation.” (noting reporteddate see id. at “[t]hereof
that held a constructive claim accrues afterdischargedecisions have that

conclude, therefore,a anthe tenders We thatemployee resignation.”).
employeeaction for constructive accrues when the tenders thedischarge

resignation or retirement notice.
Here, for constructivethree-year period plaintiff’sthe limitations the

21,2006,to run December the date she tendereddischarge beganclaim on
suit, however, 29,untilher She did not commence Decemberresignation.

2009, years Accordingly, bythe claim is barred themore than three later.
limitations.statute of
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II. Breach Contractof

The plaintiff orderingalso contends that the trial court erred in
against onjudgment her her breach of contract claim. She argues that the

handbook,City’s “employee onlywhich thespecifically City maystates that
‘forterminate cause’ and that it would follow a progressive discipline

asystem, relationship”created contractual and City,between her the and
that the thatCity breached contract it constructivelywhen her.discharged
Although court,the City argued to the trial as it on appeal,does that the

time-barred,contract claim isplaintiffs also did notthe court address the
issue,timeliness ruledbut instead that the not aplaintiff had established

contractual relationship between the parties.

withoutAssuming deciding that the anemployee handbook created
enforceable employment contract between the plaintiff and the herCity,
claim nevertheless fails as untimely. law,NewUnder a contractHampshire
claim must be withinbrought ofyearsthree the time the cause of action

— is, Battles,arises that thewhen breach occurs. v.Coyle 98, 100147N.H.
(2001); 508:4,see Here,RSA I. plaintiffthe contends that the alleged
breach occurred when she was “constructively] from employ­terminated]

—1,on January However,ment 2007.” the alleged breach the plaintiffs
—constructive discharge 21,occurred shewhen submitted her December
Thus,resignation claim,2006 letter. the plaintiff’s contract asserted in her

29, writ,December 2009 is also time-barred.

Affirmed.

DALIANIS, C.J., LYNN, JJ.,and HICKS and concurred.
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