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v. LelandSee, Volt Sciencese.g.,in favor arbitration.ofresolved Info.
Cantu468, (1989); GuardianshipIn reU., 475-76U.S.Jr. 489 ofStanford

2010).(Tex.11,Villarreal, App.330 23S.W.3dde

remanded.Reversed and

CONBOY, J.,DALIANIS, C.J., and concurred.
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Cleveland, Bass, (WilliamP.A.,Waters and of Concord B. Pribis on the
brief and fororally), the petitioner.

P.A., (AndrewHamblett & Kerrigan, of Nashua J. on thePiela brief and
fororally), respondents.the

DALIANIS, The petitioner, Elter-Nodvin,C.J. Edeltraud appeals an order
J.)(Colburn,of Superiorthe Court claimsdismissing against respon-the

dents, her daughters, Leah andNodvin Madeline Nodvin. The claims
sought to aimpose constructive ontrust insurance and retirement account
proceeds that would otherwise herpass daughters.to We affirm.

The petitioner alleges following facts,the which we accept as true for
purposes of appeal. 777,this See v.Morrissey Lyme,Town 162N.H. 778of
(2011). She Stephenand Nodvin inwere married 1986. theirDuring

couplethemarriage, had two daughters, respondents 2009,the herein. In
Stephen divorce,filed for the couple separated, and petitionerthe moved
abroad.

In year,October of that the family division issued an anti-hypothecation
order instructing parties from,the to amongrefrain things,other disposing
of marital property while the proceedings were pending. Sometime there-
after, Stephen changed the beneficiaries of certain life insurance policies
and retirement fromaccounts the petitioner couple’sto the daughters.

beneficiaries,After thechanging Stephen died.
2011,In February the petitioner daughterssued her for the insurance

and retirement proceeds. arguedaccount She that the circumstances under
which her husband hischanged justifiedbeneficiaries impositionthe of a

daughters,constructive trust. The one of whom was astill minor and
represented by guardians,her to petition.moved dismiss the They argued
that Stephen’s change of beneficiaries did not violate the anti-hypotheca-
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and, therefore, their as the named beneficiaries entitledorder, statustion
and retirementpoliciesof their father’s insuranceproceedsthem to the

ap-petitionerthe thepetition,The trial court dismissed andaccounts.
pealed.

dismiss, isour of review whetherto standardreviewingIn this motion
asusceptible ofreasonablyarein petitioner’s pleadingsthe theallegations

v. 162 N.H.recovery. Rockefeller,Tessierthat permitconstruction would
all(2011). and construe324, to be truepleadingsWe assume the329

to Id. atpetitioner.in the most favorable thelightinferencesreasonable
assume, however, in the pleadingsnot the truth of statementsWe need330.

in aId. then thresholdmerely engageof law. Wethat are conclusions
law,the and ifin petition against applicablethat tests the facts theinquiry

relief, must thelegal upholda for wethe do not constitute basisallegations
Id.of the motion.granting

alleged violation of theargues Stephen’sthatThe firstpetitioner
trust.justifies the of a constructiveimpositionorderanti-hypothecation

encumbering,parties selling, transferring,the “fromThe order restrained
ofor manner whatsoeverconcealing any disposingin otherhypothecating,

or ofbelongingreal to either both them.”any personal,orproperty,

notHere, beneficiary “property,the status waspetitioner’sbecause
her, Stephen’sor to” selection of new beneficiariesbelongingreal personal,

161Tamposi,not the In Matter &did violate order. See the of Goodlander
(2011)490, (discretionary distributions were a “mereN.H. 495-96 trust

divorce).duringtoexpectancy” property subject equitableand not division
not rise to thebeneficiary’s policyinterest in does“[T]he [an insurance]

prohibitedof unless the insured is somehowpropertylevel a vested interest
Smith,Duboisbeneficiary designated policy.”from the in the v.changing

(1991).50, anythingnot thatalleged135 N.H. 59 The haspetitioner
disputedthe of theStephen changing policiesfrom beneficiariesprohibited

accounts, and, thus, concedes, must, hadas that she no vestedand she
abeneficiary. Accordingly, propertyin as the absentremaininginterest

interest, of theplain languageaction did not violate theStephen’s
order.anti-hypothecation

Nevertheless, that order’sargues uponwe should focus thepetitionerthe
contends, was topurpose, preserverather than its letter. The shepurpose,

couple’sthe divide theequitablythe status so that trial court couldquo
(2004).458:16-a, I, II Hadthe See RSAduring proceeding.assets divorce

continued, toargues, powerthe court’s distributeproceedingsdivorce she
toit maintainrequire Stephenmarital have toproperty permittedwould

Dubois, at 52for 135 N.H.the her benefit. Seenow-disputed policies
to asin maintain childrenstipulation required partydivorce(provision
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beneficiaries). asserts,result,As a Stepheninsurance she violated the order
because, beneficiaries,when changedhe his he interfered with the trial

abilitycourt’s to make such a in the that were toproceedingsdistribution
Hahn, 709, 711-12come. Northwestern Mut. Co.v. 713See Ins. N.W.2dLife

(Iowa 2006).App.Ct.

if,Even argument, adoptfor the sake of we the petitioner’s
order,of reject Stephen’sconstruction the we conclusion.her nomination of

in no waydifferent beneficiaries the trial court’s toimpaired ability order
him beneficiaryto name a inparticular proceedings.the divorce See
Dubois, Rather,135 N.H. at 52. court abilitythe lost its to such anmake

died, changedorder because notStephen because he beneficiaries. His
beneficiaries, itself,change byof did not toimpair abilitythe court’s make

Thus,orders torelating disputedthe underpolicies. petitioner’seven the
notinterpretation, Stephen’s actions did violate the anti-hypothecation

and, therefore,order cannot serve as the basis for imposing a constructive
trust.

The petitioner argues equitynext that therequires imposition of a
constructive trust on the insurance proceeds. rigid requirementsNo exist

Cass,for aimposing 57,constructive trust. reIn Estate 143 N.H. 60of
(1998). A may imposedconstructive trust be when clear and convincing
evidence shows that a confidential relationship people,existed between two
that of other,one them propertytransferred to the and personthat the

thereceiving property unjustlywould be enriched by retaining the
property, regardless of whether personthe obtained the property honestly.
Id. A relationshipconfidential ifexists there is evidence of a family
relationship in person justifiablywhich one thatbelieves the will actother
in his or her interest. Id.

case,In this the trial court properly dismissed petitioner’sthe
constructive trust claim because failed allegeshe to facts aestablishing
confidential atrelationship Stephenthe changedtime beneficiaries. An

componentessential a justifiableof confidential is therelationship belief
that a inperson will act another’s best interest. See id. petitionerThe
argues that she a relationship because,had such with Stephen during their
marriage, the tocouple agreed purchase life insurance with marital assets.
Her thatpetition alleges that[,]the couple bought insurance to “ensure

other,were to predeceaseone the surviving spousethe would protectedbe
financially,” coupleand that the “substantialspent amounts ofmarital funds
on . . . life premiums[,] petitionerinsurance of which the[m]uch” earned.

allegationsThese to a however,fail establish confidential relationship,
because, notwithstanding couple’sthe marital to forplans provide one
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histhatdeath, filing petitionerfor divorce notified theStephen’sanother at
thatalleged beliefpoint, petitioner’sAt that thechanged.hadplans

by following throughinto act her best interestStephen would continue
v.Boydplanestate became unreasonable.couple’s existingwith the Cf.

(“The(Tex. 2002)398, 405 duty fromApp. fiduciary arising67Boyd, S.W.3d
and wife eachnot continue when a husbandrelationshipthe doesmarriage

in arepresentto them contestedprofessional counselindependenthire
Indeed, to equitablyone of isproceeding.”). purpose divorcedivorce

result,458:16-a, a whenSee II. Asredistribute the marital assets. RSA
divorce, havesignaleda he his desire tounequivocallyStephen requested

byrather whatevercouple’scourt the assets than abidethe redistribute
significant change'Given thisprior filing.in to the divorceplans placewere

not haverelationship, petitioner justifiablyin the the couldcouple’s
lifeprovide throughcontinue to for herStephenbelieved that would

insurance.
Thus, relythetheir action was could notpending, petitionerwhile divorce

Rather, ifspousal obligation.her aprovide uponto for basedupon Stephen
beneficiary of she should havepolicies,she wished to remain the insurance

(2004).Stephenasked court to order not to alter them. See RSA 458:16the
legal equitable obligationor otherIn the absence of such an order some or

hispetitioner, Stephenthe for the was free to namepoliciesto maintain
(“[I]fDubois, N.H. an insuranceas beneficiaries. See 135 at 58daughters

beneficiarythe ofmay change designatedso the insuredpolicy provides,
time, awayinsured not contractedpolicy anythe at that the hasprovided

ato facts rise toright.”). petitioner allege givingthis Because the failed
interest,that in herjustifiable Stephen petitionbelief would act best her

Therefore,relationship. cannotlacks facts a confidential sheestablishing
trust, and trial court properlyobtain relief of a constructive thethe

Cass,re 143 at 60.dismissed her claim. See In Estate N.H.of
itFinally, contends the trial court erred whenpetitionerthe that

first that the petitionerdismissed her breach of contract claim. We note
Instead,in shepetition.failed to a of contract claim herallege breach

in motion to dismissobjection respondents’included a footnote her to the
by a breach of contract claim.petition addingto amend herrequesting

no ofpetitiontrial court’s the made mentiondismissingThe order
toclaim, requestwe as a of the petitioner’sthis which construe denial

the Theuponamend rather than a claim. claim’sabsencerulingsubstantive
trial either declined tosuggestsfrom the dismissal that the courtorder

and, therefore, it to theunnecessarythe found addressallow amendment
substance, petitioner’s requestor did not address thecontract claim’s

to a constructionseekingfailed to file a motion amend. Suchbecause she
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renders the dismissal order internally consistent and avoids the question-
assumptionable that the trial court impliedly granted petitioner’sthe

request to amend and then the claim substantivelydismissed contract
analysiswithout or comment. In the Matter Salesky & Salesky, 157Cf. of

(2008) (“[W]e698,N.H. 709 must assume that the trial court made all
decision.”).findings tonecessary support its petitionerAs the does not

that courtargue permittedthe trial should have her amendment or erred
aby declining to address out in a torequest objection,set footnote an we

affirm the 707,court’s decision. v. Meredith 161 N.H.Corp., 713Waterfield
(2011) (issues waived).not briefed are deemed

Affirmed.
ConboyHicks, Lynn, JJ.,and concurred.
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