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in Vermontrevealed, incarcerationthe defendant’smight havehearing
RSA 597:30under whichthe circumstancesfall outsidewould nonetheless

a surety.permits discharging

Affirmed.

Conboy JJ.,Lynn,Hicks, concurred.and
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LLC, Newton,Law of Massachusetts P. onCStephen theGriffin Griffin
orally),brief and for the plaintiffs.

(StevenDevine, Branch, P.A.,&Millimet of Manchester E. Grill and
brief,Leigh WilleyS. on the and Mr. orally),Grill for the defendant.

Lynn, J. DiGaetano,The plaintiffs, Lynne DiGaetano,Michael John
DiGaetano,Christopher DiGaetano,D. M. Arsenault,Scott and Shauna

J.)appeal an order of the CourtSuperior (McHugh, motiongranting the in
defendant, DiGaetano,limine theof John M. to parolexclude evidence. The

J.)defendant (Nicolosi,across-appeals prior order of the same Court
hisdenying plaintiffs’motion to strike the notice of appeal. We reverse the

order denying the defendant’s motion to strike.

I

The relevant dispute.facts are not in Domenica and Michael DiGaetano
sons,were a married withcouple two of whomone is the defendant. On

7, 1996,June couple familythe established a holdingtrust totitle their
Salem,home in grandchildrenand named their great-grandchildren,and
theincluding plaintiffs, as beneficiaries of the trust. Paragraph eleven of
providedthis trust that the trust be in“may revoked its orentirety

fromamended to anbytime time instrument in writing byexecuted the
said Donors jointly byor a surviving Donor.”

Michael DiGaetano died in November 2002. Domenica then amended the
May 2003,trust in establishing the defendant as the sole trustee and

beneficiary. in death,Domenica died June 2006. Following his mother’s the
defendant sold his formerparents’ by trust,home held forfamilythe net

$263,112.92.ofproceeds
toSeeking rightfulestablish himself as the proceeds,owner of the the
petitioneddefendant the Rockingham County FebruaryProbate Court in

2008 to interpret trial,the trust. a six-dayAfter bench the Probate Court
J.)(Hurd, trust,that the 2003,concluded as inby Mayamended Domenica

enforceable,is valid and inand ruled offavor the defendant.
plaintiffs appealedThe then to the court desuperior soughtand a novo

jury pursuant (2007),trial to RSA 547:ll-d a since-amended statute
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thecourtsuperiorthe court to the whereprobatefromappealforproviding
Thebythe constitution or statute.byto trial isright jury guaranteeda

the oftrial on issuesjurythat were entitled to atheyplaintiffs argue
plan,”trust constituted a contractual “commonoriginal familywhether the

thethat contract when she amendedand whether Domenica breached
appeal,notice ofplaintiffs’The moved to strike theoriginal trust. defendant

After courtjurisdiction.the lacked thesuperiorthat courtcontending
strike, a in todefendant filed motion liminehis motion to thedenied

and,motion,grantedThe court thesuperiorevidence.parolexclude
proofof in thethat the could not sustain their burdenconcluding plaintiffs

evidence, Thecase.jury plaintiffstrial without the excluded dismissed the
limine, andthe motion inappeal superior grantingnow the court’s order

denying his motion tothe court’s ordercross-appealsthe defendant strike
appeal.the plaintiffs’

II

cross-appealin his that thefirst address the defendant’s contentionWe
it was thejurisdictioncourt lacked over this case because withinsuperior

At the of theprobate superiorof the court. timejurisdictionexclusive
2011)(2007)(amended in in relevantruling, provided,court’s RSA 547:ll-d

part:

by theright jury guaranteedIn cases where a to trial is
statute,byor a at the timegranted person may,constitution

declared,judgment by appealcourt is therefrom toprobatethe
the court.superior

they jurythat to a trial on the issues ofplaintiffs arguedThe were entitled
into a contractualwhether Domenica and Michael DiGaetano entered

that amend-by“common and whether Domenica breached contractplan”
thatagreed, plainthe trust. The court and ruleding superior “[t]he

to aby by jurya triallanguage party request appealof RSA 547:ll-d allows
court,” plaintiffsafter the of and that the were entitledprobatedecision the

juryto a “as a matter of law and statute.”trial common
juryaplaintiffs statutory rightthe have a constitutional or toWhether

law,questiontrial is a of which we review de novo. Newunder RSA 547:ll-d
(2011).Governor, 378,Health Assoc. v. 161 N.H. 385 WeHampshire Care

in oflegislature’s expressedthe as the wordsare final arbiters of the intent
of thelanguagethe as a whole. Id. We first examine thestatute considered

statute, toand, ordinary meaningandpossible, plainwhere we ascribe the
the Id.words used.

“[tjrusts are,note, matter, havean initial that and been sinceWe as
enforced, equity.”of courts ofthey peculiar provincewere first within the
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(4thFratcher, 197,§III &A.W.Scott W.F. on atScott Trusts 188 ed.
1988). words,In “equity original jurisdictionother has and complete over

Bogert Bogert,G.G. & G.T. The Law of andtrusts[.]” Trusts
(rev.870, 1995);§ atTrustees 136 2d ed. see also 76 Am. Jur. 2d Trusts

(2005) (“[A]ctions594,§ at involving624 the ofenforcement trusts or
liability of trustees ingenerally equity.”).are based New Hampshire law is

withconsistent this general principle, and does not a toprovide right jury
(1985)trial in Atkins, 577, 578-79matters of Seeequity. Petition 126N.H.of

(noting rightthat the to trial injury probate matters is “not constitutionally
guaranteed, nor law”);did it atexist common see also In re of Heald,Estate

280, (2001) (“The147 N.H. 282 toright jurya trial inrequest probate
statutorymatters is purely may grantedand or limitedbe as the legislature

fit”).sees

547:3,1(c) 2011),RSA (Supp.Under probatethe court has exclusive
jurisdiction interpretation, construction,over “the modification, and termi­
nation . .of . trusts ...” The courtprobate jurisdictionalso has over

matters,ancillary including recoveryclaims “for the of money prop­or
. .erty brought by estate,. a third party against an .”trust. . .[or] RSA

2011).547:3-l (Supp. probate jurisdictionWe determine the court’s by
“the theexamining Bourassa,nature of claim” at issue. In re Estate 159of

(2009).344,N.H. 347 inquiriesThe relevant into the a claimnature of
(1) (2)include: estate, will,whether the action to an trust;relates or and

whether the relief issought equitable legal. Staplesor v. 433King, A.2dCf.
407, (Me. 1981).412 alsoWe find it “immaterial whether the action may
present factual as legalwell as forquestions, the isprobate judge fully
competent to serve as a finder of facts.” Id.

plaintiffsThe thatargue they are entitled to a jury trial because
of“[t]he issue an agreementwhether existed between [Domenica and

Michael ... is a questionDiGaetano] of contract formation for a jury, and
does not fall within equitable jurisdictionthe of the Probate Court.” We
disagree. The plaintiffs’nature of the claim involves the interpretation and

ofconstruction the original family trust,DiGaetano and the plaintiffs seek
equitable, not legal, relief. The crux of the dispute here is whether the

trust,original family which expressly spouseallowed either to amend the
time,trust at any should be in lightreformed of evidence of a separate oral

preventingcontract spouseeither surviving amendingfrom the trust’s
terms. This issue the interpretationinvolves of meaning validitythe and of

itself,the trust a squarelytask jurisdictionwithin the exclusive of the
probate 547:3,1(c).court under Monadnock,RSA InSee re Pack 147 N.H.
419, (2002); 95, (2008) (“A425 50A §C.J.S. Juries at 229-30 to arightcf.
jury inapplicabletrial is to . .proceedings concerning . the construction of
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estate.”). addition, do not seekplaintiffsthe In thewill, or againsta claims
contract; instead, aretheyofremedy for breachlegalthedamages,

original familyfrom theto strike eleveneffectively seeking paragraph
defendant as the soletrust, designatingtrust theto declare the amended

unenforceable, trust in favora constructive theirbeneficiary imposeand to
the sale of his parents’the defendant fromproceeds bythe receivedover

therefore, realityis in thesought theby plaintiffs,The reliefformer home.
nature,intrust, wholly equitablewhichfamily isoriginalreformation of the

thejurisdictionthe ofthat this is within exclusiveindicatingfurther case
court.probate

asjury partyto a trial thirdplaintiffsare the entitledNor
Domenica and Michaelany allegedto contract betweenbeneficiaries

exceptionan to theparty beneficiarythird doctrine isTheDiGaetano.
remedy for ofa to a contract has no breachnon-partyrule thatgeneral

765, (1983).Wood, N.H. 767Trust Co. v. Estate 123Arlingtoncontract. of
contract,beneficiaries, to a “are neverthelessparty nonpartiesThird as

it them to have thatpartiesto to because the intendedallowed sue enforce
(2011).685,N.H.v. Trustees Dartmouth 161 697right.” College,Brooks of

(2004).§425 plaintiffs,17A Am. Jur. 2d Contracts ThegenerallySee
contract;however, nor they suingDomenica for breach of aresuingare not

her, estate, matter,that to enforce the contract. Asanyoneher or else for
onabove, relyinstead to the existenceplaintiffs seekingdiscussed the are

afamily imposea trust andof such contract as evidence to thereform
(“theBrooks, atin their N.H. 698 contractconstructive trust favor. See 161

legalthe andparties party’smust show that the considered third status
upon right promisor” (quotationsto confer him a to sue theintended

added)).omitted; if could establish themselvesplaintiffsEven theemphasis
fromjust resultingthan a of some benefithaving expectancyas more mere

(“[I]tcontract, contract manifestsalleged enoughsee id. is not that theany
to a the benefit of theparties’ upon partythe intention confer third

notbeneficiary doctrine still doespromised performance.”), partythe third
case.to a trial under circumstances of thisprovide right jurythem a the

thedenyingthe court’s order defendant’sAccordingly, superiorwe reverse
instruc­appeal,to notice of and remand withplaintiffs’motion strike the

plaintiffs’ appeal.tions to dismiss the
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III

Because we conclude that the plaintiffs were not entitled to a trialjury
court,in the superior we need not appealaddress their of the superior

court’s grantingorder the defendant’s in tomotion limine exclude parol
evidence.

Reversed and remanded.

DALIANIS, C.J., CONBOY,JJ.,and HICKS and concurred.
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