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inparts, may placebut also because older individuals have estate toplans
prior relationships.benefit children of

important relationship,Also is the of the personal includingextent
connection,evidence of an intimate how the hold themselves out topeople

others, presence acquaintances, spentthe of common friends or vacations
similar antogether, signs ongoing personaland of commitment. Evidence

considered,of a alsorelationship dispositive.sexual should be but is not
too, age factor;Here of incouple may weighingthe the be relevant this for

older a sexual topeople, component may significantnot be asintimacy as
it would for youngerbe couples.

addition,In the shared use and ofenjoyment personal property is an
cohabitation, rooms,indication of assuch common use of household

furniture, vehicles,appliances, and person personalwhether one maintains
items, So,such as toiletries or atclothing, too,the residence of the other.
are thatindications membersfamily and friends view the relationship as
one aninvolving intimate personal commitment. Taken together, these

supportfactors will a finding theyof cohabitation if indicate that two people
closelyare so involved that their resembles thatrelationship marriage.of

the trialBecause court did not have the benefit of the standard we
for determiningarticulate here whether the relationship between the

petitioner cohabitation,and Sansoucie amounted to we vacate and remand
the case for the master to reconsider the in lightmatter of the standard we
have established.

Vacated and remanded.

DALIANIS, C.J., CONBOY, JJ.,and andHICKS concurred.
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Nourie, (DoreenP.A.,Wiggin & F.of Manchester Connor on the brief
orally), petitioner.for theand

PLLC,Offices,Puckhaber ofLaw Concord M. Puckhaber on the{Diane
and fororally), respondent.brief the

CONBOY, respondent, Dube,J. The Jeannie appeals the final indecree
petitioner,the divorce action initiated the Ericby arguesDube. thatShe

J.)Family {Moore,Derrythe Division grantederred when it Eric a
addition,fault-based Indivorce. she the trialchallenges court’s division of

parties’ Further,the and ofproperty alimonyits denial her request. she
validitycontests the of the stipulated plan. affirm inparenting partWe and

in part.reverse
The trial followingcourt found the The partiesfacts. were married in

they Candía,1997.During marriage, purchasedtheir home ina where they
withlived their son and one of Eric’s previouschildren from a marriage. In

addition, parentsEric’s lived in an in-law apartment over garagethe of the
marital home.

In the later ofyears their marriage, parties beganthe to experience
marital Theydifficulties. demonstrated to nolittle affection toward one
another, and Jeannie refused to be 30,intimate with Eric. On November
2008, Jeannie learned that Eric had inengaged a single instance of
adultery.

later, 3, 2008,Three days on pairDecember while the discussed then-
marriage conversation,aduring telephone Jeannie told Eric that she was

child,to killgoing the parties’ minor Eric’s child from a previous relation-
andship, parents.Eric’s She told himalso that she was to burngoing down

conversation,maritalthe residence. theirFollowing Jeannie “doused the
gasolinemarital residence and garage attempted ignitewith and to it with

addition,Inlighter.” “destroyeda she a ofportion the marital residence and
ax[],”with an and chasedproperty then Eric’s father around the house with
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Consequently,gasoline.thehghtingher fromax, preventtried tothe as he
As a resultJeannie.restraining againsta orderEric obtainedday,the next

murder,attemptedcounts ofactions, with twochargedwasof her Jeannie
arson, of criminal mischief.and one countof attemptedone count

divorce, irreconcilable2008, claimingfor9, Eric filedDecemberOn
marriage. See RSAof the parties’the breakdowncauseddifferences

2011). andThereafter, petitionhis divorcehe amended(Supp.458:7~a
divorce, so treatedclaiming “ha[d]for Jeanniegroundadded an alternate

458:7,reason.” RSA Vendangerorseriously injureto healthas[him]
(2004). hearing,to the final Jeanniepriorhis butpetition,After he amended

criminalone count ofof arson andattemptedconvicted of one countwas
at the Newyearsto two to foursubsequently sentencedmischief and was

result, finalduringa the divorcefor Women. AsState PrisonHampshire
“conviction of aconsider that Jeannie’sEric asked the court tohearing,

faultyearmore than oneby constitute^]forpunishable prisoncrime
458:7,marriage.”of the See RSA IVthat caused the breakdowngrounds

(2004).
Eric a decree ofhearing, grantedfinal the trial courtFollowing the

imprison-conviction of a crime andgrounds“on the of [Jeannie’s]divorce
addition, of theyear.”than one In after considerationment for more

incarceration,assets, theand marital as well as Jeannie’sparties’ debt
in Eric’spropertyof the maritalunequalcourt concluded that an division

Further, stipulatedadopted parties’the court thefavor was warranted.
residential re-decision-makingwhich awarded Eric andparenting plan,

son, progres-a facilitateplantheir minor and detailed tosponsibility for
Finally, the courtboy.contact between Jeannie and thesively increased

appealit “unwarranted.” Thisalimony,findingforrequestdenied Jeannie’s
followed.

I. Fault-Based Divorce

court erred incontention that the trialWe first address Jeannie’s
of conviction andgroundsEric a divorce on the herfault-basedgranting

party”that Eric is not an “innocentShe assertssubsequent imprisonment.
and, therefore, fromadultery, precludedhe ishe committedbecause

a divorce.obtaining fault-based
(2004) in pertinent part:providesRSA 458:7

in favormatrimonyof shall be decreedA divorce from the bonds
causes: . . .any followingfor of thepartyof the innocent

ofAdultery party.II. either
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district,inparty, anyIV. Conviction of either state or federal of a
thanpunishable imprisonment yearcrime with for more one and

suchimprisonmentactual under conviction.

V. When has so asparty seriouslyeither treated the other to
injure endangerhealth or reason.

458:7, added).II,RSA IV-V the trial court not(emphasis Although did
a specificmake that Eric was an itfinding party,”“innocent because

agranted divorce on fault we it made such agrounds, finding.assume See
Dombrowski, (1989).654,v.Dombrowski 131 N.H. 663 We will affirm the

court’strial factual unless the notfindings supportevidence does them or
they legally Hampers Hampers,are erroneous. In the Matter & 154of

(2006).275, 279N.H.

In Rockwood, (1963),129,Rockwood v. 105 N.H. 129 we considered
husband,whether the was adultery,who found ofguilty was “the innocent

and to aparty” therefore entitled divorce. thatWe determined “innocent”
omitted).“free guilt.”meant from at 131 (quotationsId. We then explained

spousethat a cannot be “the innocent if he “isparty” guilty of an offense
the other whichagainst spouse, would forgrounds Id:,be divorce.” see

Schwarz, 734, (Mo. 1968) (“[T]hev.Schwarz 427 App.S.W.2d 739 Ct.
of one party preventconduct will not him being adjudgedfrom an innocent

unless itparty be such as to entitle party, prima facie,the other ato
omitted)).(quotationdivorce.”

Here, the record not supportdoes the trial court’s implicit finding
that Eric was party.”“the innocent Eric disputedoes not his infidelity; yet,

contends that conduct,he he is still an party”“innocent because Jeannie’s
and not his adultery, primarywas the of maritalcause the breakdown. Eric

that theargues parties’ toagreement “work the affairthrough” constituted
Jeannie’s condonation of his adultery, restoringthus his status as an

party.”“innocent affirmativeThe defense of “is forgivenesscondonation the
of an antecedent matrimonial offense on condition that it shall not be

Tibbetts, (1968)repeated.” 239,Tibbetts v. 109 241N.H. (quotations
omitted). doctrine,Under the party marriage“[i]f either to a thinks proper

forgive other,to the of the itinfidelity cannot afterwards aupbe set as
divorce,ofground without evidence injury.”of a v.Quincy[further]

(1839).Quincy, 272,10 N.H. 273

record, however,The does not support Eric’s assertion that Jeannie
condoned his sheinfidelity. mayWhile have to workagreed on their
marriage, daysher conduct in immediately followingthe his disclosure does

asupportnot thatfinding forgave adultery.Jeannie Eric’s Two days after
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from Jeanniemessagesnumerous voicemaildisclosure, Eric receivedhis
daythe thirdyelling.”and On“just screamingat times“irate” andwho was

familykill andto hisdisclosure, attemptedthreatened andsheafter his
Moreover, hearing,the divorce Jeannieduringhome.the maritaldestroy

time. It was whatwas the at thestated, forgiveness questionthink“I don’t
— —— miss, I needI what didto if what didI do I need to dodid what

— Thus,find out.” thetryingwe were towe were whatto do was what
therefore,here, Eric cannotandinapplicableisof condonationdoctrine

party.”claim the status of an “innocent
divorce,wenot to a fault-basedthat Eric is entitledBecause we conclude

cause of thethat theargumentalternativeneed not address Jeannie’s
yetshe had nother convictionsincecould not have beenmarital breakdown

or amended to thepriordivorce was filedpetitionconvicted when thebeen
Nevertheless, dissolvingtrial decisionaffirm the court’sfinal wehearing.

upona dissolution basedmarriage. supportsThe recordparties’the
theAccordingly, we reverseSee RSA 458:7-a.irreconcilable differences.

divorce;Eric a fault-basedgrantedto extent that ittrial court’s decision the
a divorce.otherwise, grantthe trial court’s decision towe affirm

AlimonyII.

in herNext, denyingthat the trial court erredJeannie contends
2011), trial court awardmayaalimony. (Supp.Pursuant to RSA 458:19

alimony if:

both,(a) income, orproperty,in lacks sufficientpartyThe need
458:16-a,in accordance with RSAincluding property apportioned

needs, into accounttakingreasonableprovide party’sto for such
accustomedto which the have becomestyle living partiesthe of

andduring marriage;the

(b) soughtis is able to meetalimonyThe from whomparty
party seekingthose of themeetingreasonable needs while

partiesto which thealimony,taking style livinginto account the of
andduring marriage;accustomed thehave become

(c) self-supporting throughin to bepartyThe need is unable
that meetslivingat a standard ofappropriate employment

....reasonable needs

(I)(a)-(c). in458:19, awardingdiscretionTrial courts have broadRSA
(2007).Larsen, 738,155 N.H. 746 WeIn the Matter Peirano &alimony. of

ofunder our unsustainable exercisethe trial court’s decisionreview
standard. Id.discretion
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458:19,After theconsideration of factors enumerated in RSA the trial
court denied alimony request, findingJeannie’s “that the [petitioner [did]
not have ability paythe to and that the not aRespondent have[did]

addition,for Inalimonydefinitive need due to her incarceration.” the court
that [petitioner majoritynoted “the has had to a ofpay the marital debt

Respondent’sthe .since criminal conduct . . willand continue to pay
during Nevertheless,her ofperiod incarceration.” Jeannie contends that

supportsthe evidence her alimony,need for as well as Eric’s toability pay
it.

In determining alimony,whether to award trialthe court considered
yearly salary $93,000Eric’s monthly $243,of and his veteran’s benefits of

$337,400as well as the estimated value of the marital toproperty awarded
him, $272,898.47theincluding mortgagehome loan of and home equity loan

$27,809.74. addition,of In $56,511.61the court considered the of marital
debt allocated to andEric his asobligations primary support for the

sonparties’ and his Despitetwo other children. salaryhis relatively high
his residence,and award of the marital the record trialsupports the court’s

finding that Eric’s obligations children,to thesupport to pay down the
residence,encumbrances on debt,the marital payto his individual toand

pay the marital debt incarcerated,while Jeannie is make an alimony award
“unwarranted” and “inappropriate.”

The supportsrecord also the findingtrial court’s that Jeannie did not
need alimony. primary rehabilitative,”“The purpose alimonyof is In the

Fowler, 516, (2000),Matter Fowler and 145 N.H. 520 and it “is designedof
to theencourage recipient to establish independentan ofsource income.”

“omitted).(quotationsId. alimony theory‘Rehabilitative’ is based on the
that modern arespouses equally able to function in jobthe market toand
provide for their own financial needs.” Id. Consequently, ofpurpose“[t]he
an order for notsupport is to provide a life-time profit-sharing plan.”

Calderwood, (1974)651, 653Calderwood v. 114 (quotationsN.H. and ellipsis
omitted). incarceration,Given Jeannie’s alimonyan award would not have
fulfilled its purpose of “encouraging] recipientthe anto establish indepen­

Fowler,dent source of income.”In the Matter 145N.H. at (quotations520of
omitted). Moreover, incarceration,during her met;her basic needs will be
thus, she does not income,sufficient orproperty,“lack[] to provideboth...

458:19,1(a).for [her] reasonable needs.” RSA
As there is sufficient evidence to thesupport trial court’s factual findings,

upholdwe conclude,them. In the Matter atHenry, 163 N.H. 183.Weof
therefore, that sustainablythe trial court inexercised its discretion
declining to make an alimony award.



582

III. DistributionProperly

distribution of the maritalthat the trial court’snext assertsJeannie
458:16-a,of discretion. RSAan unsustainable exerciseconstitutesproperty

(2004) propertyof maritalequala that distributionpresumptionII creates
special183.Henry, 163 N.H. at Absentis In the Matterequitable. of

equal possible.the as ascircumstances, court must make distributionthe
458:16-a, determination, requiredcourt isIn its theId.) makingRSA II.see

factors, “the of thelengthby includingto consider variousstatute
needs, thefor own needsability parties provideof the to theirmarriage, the

party during marriageof each theof custodial the contributionparent,the
Inparty.”each the Matterproperty bythe value of contributedand of

218, 458:16-a,Crowe, (2002); RSA II. The trial148 221 seeCrowe & N.H.
that court relevant.”may “[a]nycourt other factor the deemsalso consider

II(o). however,458:16-a, awardingA not fromprecluded,RSA trial court is
entirety Saleskyin to one In Matter &particular party.a asset its the of

698, 708(2008). trial157N.H. As we afford courts broad discretionSalesky,
distribution,in we not trial court’sproperty will overturn thedetermining

Id. thean of discretion. If court’sdecision absent unsustainable exercise
will stand.presented, theycan made on the evidencefindings reasonably be

Id.

trial court failed to state reasons andJeannie first asserts that the its
unequalto its division of thespecific findings rulings supportmake and

458:16-a, “specifythe trial court toproperty. requiresmarital RSA IV
Further,itfor orders.” if thepropertywritten reasons the division of which
warranted,is itthat distribution ofunequal property“court concludes an

findings supportingand andspecific rulingsshould state its reasons make
omitted).atof Peirano, (quotationits In the 155N.H. 749decision.” Matter

byA from record thatsatisfy requirements citingcourt can these facts the
Inthe in RSA 458:16-a. the Matter Costa &reflect factors listed See of

(2007).323,Costa, 156 327N.H.

Here, decision, trial court factorssupportto its the referenced several
sinceexample,in the court found that Ericenumerated RSA 458:16-a.For

debt,jointof maritalmajorityto a thecontinuing obligation payhas a
warranted;seventy thrift wasawarding savings planhim of thepercent

further, paythe Eric to funds to thespecificallycourt directed “utilize [the]
during period of incarceration.” See RSAparties’ marital debt Jeannie’s

11(b) Moreover,458:16-a, of(listing party”).as a factor the “liabilities each
has in the marital[petitionerthe that “the remained residencecourt noted

well the minorparties’from a as asprevious marriage,with his children
11(e)458:16~a, a need of the custodial(listing “[t]heRSA as factorson.”See



residence”).ownparent... occupyto or the marital The trial alsocourt
$4,750that Eric “paid by personalnoted down the and loanmortgage the

$8,727 II(o)ofby during 458:16-a,the the divorce.”pendency See RSA
(permitting the court to consider other that the court“[a]ny factor deems
relevant”). Finally, “destroyed portionthe court noted that aJeannie of the
marital that “solely responsibleresidence” and Eric would be for payment
of all costs associated with the marital not limitedincludingresidence but

11(f)to . . repairs 458:16-a,. and maintenance of the home.” See RSA
(permitting the court to . . . during marriageconsider “actions the which
contributed to the ... diminution in ofvalue” the marital property). Given

order,the the court’srecord and narrative we conclude that the courttrial
made sufficient written tofindings support unequalits ofapportionment

parties’ Costa,the marital in Eric’sassets favor. See In the Matter 156of
atN.H. 328.

Next, Jeannie contends that there were no special circumstances justi-
anfying distributionunequal of the marital property. See v.McAlpin

(1987).737,N.H.McAlpin, 129 740 acknowledgesWhile she respon-Eric’s
sibility provide child,to a home for their she maintains that this “special
circumstance was remedied when the trial court awarded him the marital

Thus, contends,home.” she no specialwere other“[t]here circumstances
case,which fit fault,the facts associated with this except which grantedwas

in error trialby the court.”

agreeWhile we with Jeannie’s assertion that the trial court erred in
granting divorce,a fault-based we nevertheless unequalsustain its distri­

ofbution the marital property because the isdecision supported by other
above,considerations. As described the court’s findingswritten illustrate

several “special circumstances” that factored into its Regardless,decision.
essentiallyJeannie contends that even if the trial court considered some of

factors,statutorythe relevant and even if there is evidence to support its
findings, the court nevertheless weighfailed to the properly.factors In

of property divorce, however,matters settlement and we allocate broad
court,discretion to the trial McAlpin, 740,129 N.H. at and the record

supports unequalthe court’s division.
Jeannie further argues that the trial court “inerred its determination

that the inequity the marital home would be de minimus at Inbest.”
addition, she thecontends court improperly considered Eric’s parents’
contribution toward the construction of the marital home’s in-law apart-

contribution,ment. While the court noted parents’Eric’s it focused on the
relative debts of each party, ultimatelyand concluded that Eric’s debt
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sup-recordBecause theoutweighed Jeannie’s.responsibility significantly
maritalequity in thethefinding regardingtrial factualports the court’s

home, it.upholdwe

Parenting PlanIV.

arguingstipulated parenting plan,theFinally, challengesJeannie
thatShe contends sheparental rights.hereffectivelythat it terminated

“distraught”the she wascapacity agree planthe to to becauselacked
mental and emotionaland from“suffer[ed]the divorceduring proceedings

plan,to thechallenge parentingto address herduress.” We decline
court, and,the trialhowever, argumentnot the beforeshe did raisebecause

therefore, Builders v.LaMontagnehas it for our review. Seepreservednot
(2006).Brooks, 252,154 N.H. 258

part; part.in reversed inAffirmed

ÜALIANIS, C.J., LYNN, J., concurred.and
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