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court, anfunctioned asa recommendation to themakinga anding report,
therefore, immunity forand, was to absolutecourt entitledagent of the

269; Cok,at 876 F.2d at 3.these acts. Id. see

Marr, TheF. 2d at 269.Supp.holds true here. See 215The same
child’swas to be the GALappointedthat the defendantplaintiff alleges

Ina to the court.and, reportin and issued finalcapacity, investigatedthat
duties, function that wasthe defendant carried out atheseperforming

quasi-­and she is entitled to absolute“integral judicial process,”to the
dutiesperformedfor the claims that she thesejudicial immunity plaintiffs

dealing.faith and fairgoodand in violation of the covenant ofnegligently
omitted).(quotationId.

assertions, the fact that the defendant isContrary plaintiffsto the
To theattorney scopealso an does not warrant a different result. determine

situation, actspecificto afforded in a we examine theimmunityof be
of, Gould,of the actor. 138 N.H. at 346.complained merelynot the title

Here, theperformed plaintiffthe defendant all of the acts about which
in acomplains her role as GAL.

therefore,reasons, the trial court’supholdFor all of the above we
of lawsuit.plaintiffsdismissal the

Affirmed.

JJ.,Dalianis, C.J., Lynn,and Hicks and concurred.
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(ElizabethMichael A. Delaney, attorney general Woodcock,C. assistant
general, theattorney orally),on brief and for the State.

Phelan, defender,E. appellate Concord,Pamela assistant of on the brief
orally,and for the defendant.

CONBOY, trial,jury defendant,J. After a Willey,the Thomas was
ofconvicted one count of pattern aggravated felonious sexual assault. See

(2007).632-A:2,RSA III appeal,On he contends that the Trial Court
J.)("Wageling, in denyingerred his for inor,motion a mistrial the

alternative, for further curative to jury.instructions the He also argues that
the trial court himsentenced based upon improper considerations. We

conviction,affirm the but vacate the sentence and remand.
The jury could have the followingfound Thefacts. defendant was

custody daughter, J.H.,awarded of his when she yearswas three old. As
older,J.H. grew she and the defendant developed a close bond. Their

deteriorated,relationship however, after the wife,defendant hismarried
Lori.

1999, defendant,In Lori,the the twocouple’s anddaughters, J.H. moved
to Lempster, J.H.,where the begandefendant molesting who at the time

yearswas fifteen old. The sexual assaults occurred totwo three times a
week July Julybetween 1999 and 2000.

J.H. testified that she Loritold about the assaults on numerous
occasions, but Lori did not her.believe She also thattestified she confided
in school,friends at but she believed they were too young helpto her.

[her],”Believing “[n]obody listeningwas to J.H. attempted bysuicide
taking prescription incident,pills. Following this she was sent to live with

paternalher grandfather.
livingWhile with her grandfather, J.H. was ainterviewed by state

trooper and a social worker from Newthe Hampshire Division for
(DCYF)Children, Youth and Families about her allegations concerning the

interview,defendant. theDuring she recanted her accusations of sexual
trial,assault. At she testified shethat did so because she was up”“fed with
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wasgrandfatherof and herlying,her because“everybody” accusing
that, grandfatherhermeeting,after thisin the room. J.H. testifiedpresent

her.sexually assaultingbegan
later, telephoneher mother’sgrandfather gave J.H.J.H.’sSometime

Irene,mother, not seen since shewhom she hadcontacted hernumber. J.H.
met, herJ.H. “toldsubsequentlyold. and Irenewas six When J.H.years

inand movedgrandfather’sher houseEventually, J.H. lefteverything.”
with Irene.

againsta the defendant andrestrainingJ.H. obtain orderhelpedIrene
theby an officer from Warnergrandfather. J.H. was then interviewedher

grandfa-her andagainsther accusations fatherDepartmentPolice about
Later, however, againorder vacated J.H.restrainingthe was becausether.

mother,hermovingafter in withallegationsher of assault. Soonrecanted
about thelyingand Irene accused J.H. ofbegan arguing,J.H. and Irene

kept insistingthat her she wastestified because motherassaults. J.H.
Subsequently,her.” J.H. moved out.lying, “agreedshe with

later, to visit the defendant at her cousin’syears agreedSeveral J.H.
themeeting, familyand her visitedFollowing regularlyhome. this J.H.

Lori,defendant, Eventually, J.H.’s and Lori’s asso-daughters.and their
thatmother/daughter relationship,”ciation “almost... a suchevolvedinto

ultimatelyas andprovided separatedLori “moral she fromsupport”J.H.
divorced the defendant.

2008, questionedIn EricTrooperJ.H. met with State Berube. Berube
defendant, toallegations againsther the and asked herJ.H. about earlier

in of with thetelephone interceptions conversationsparticipate one-party
defendant, Duringto recorded conversa-agreed. telephonewhich she the
tions, statements,” fullybut did not address thethe defendant made “some
assaults.

theinvestigation,the of his Berube arrested defendantBased on results
station, and anotherand him to the Claremont where Berubepolicetook

him. advised the defendant of his Mirandatrooper interviewed Berube
Arizona, (1966),v. U.S. which the defendantrights, see Miranda 384 436

At request,the defendant’s the interview wasacknowledged and waived.
interview, initiallythe theDuringnot recorded. the defendant denied

later, theyafter informed him that had theallegations, troopersbut the
telephone playconversations between him and J.H. and offered torecorded

trial,them, however,sexually Atassaultingthe defendant admitted to her.
innocence, “denying”his explaining stoppedthe defendant maintained he

“justto he was and didn’tpolice “[frustrated”the accusations the because
fight Ultimately,didn’t want to it.”want to be confronted... about[and he]

to in theeight twenty yearstothe defendant was convicted and sentenced
Prison.HampshireNew State
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1. Trooper Berube’s Testimony

The trialargues grantdefendant that the court erred in arefusing to
or, alternative,mistrial in the to further toprovide curative instructions the

thejury allegedlyafter State elicited “highly prejudicial emotionallyand
charged” testimony Specifically,from arguesBerube. the defendant that

testimonythecollectively, disputed“[v]iewed and the court’s instruction
unambiguously conveyed juryto engagedthe that had in[he] [other]
conduct closely related to the at in trial.”conduct issue the

theDuring Berube,State’s direct examination of inquiredcounsel about
J.H.,his initial contact followingwith and the colloquy ensued:

—All The I wantright. your[State]: to direct attention to the
specifically 2008,to ofspring, March and ask if hadyou occasion

to become of and to haveaware contact with a [J.H.]?

Yeah, I[Trooper]: was aninvestigating unrelated matter for her
and Isisters then became aware of it.

objectedDefense counsel and immediately moved for a mistrial. After a
conference,bench trialthe court denied the defendant’s motion and issued

followingthe instruction:

Ladies and ofgentlemen jury,the I’m thestriking last answer
justthat was provided by Trooper Berube I’m youand instructing

to not consider his answer. The matter isonly youthat before
onlyandtoday, the matter in inexistence this case theinvolves

ofallegations against this[J.H.] defendant.

Later, mistrial,defense counsel renewed his motion for a inor the
alternative, for “stronger” curative instructions that would clearmake to
the that“jury there no other noinvestigations, daughters[were] that other

defendant],made any allegations against [the that there no[and] [were]
other outcharges againstthere involvingother daughters.”[the defendant]
Defense counsel instructions,maintained that without such jurythe was
“left with impressionthe that maythere be other investigations out there.”
Again, mistrial,the trial court denied the adefendant’s motion for finding
that case,no“[t]here’s inference in this hasnor there any suggestedbeen
by Trooper else,Berube anybody anyor allegationthat there’s other
against other[the defendant] than the matter jury.”before this The court
also to providedeclined further curative instructions the jury, notingto that
its “curative exactlyinstruction did what defense suggestedcounsel [had]

to beneed[ed] done.”
Subsequently, during Berube,cross-examination of Trooper defense

counsel asked:



Youthing first. testifiedupI to clear onejust want[Defense]:
ofbecame awareyouabout how firstwhen askedyesterday,

investigationin aninvolved unrelated[J.H.], youthat had been
her sisters?concerning

Yes, I did.[Trooper]:

allegations ofanyThat not result ininvestigation did[Defense]:
defendant],against correct?misconduct [the

No, of anyno criminal conductallegationsthere were[Trooper]:
in that at all.investigationagainst defendant][the

rulingsthe court’s were erroneousarguesThe that trialdefendant
recollection,(1) given juryit had not the“contrary to the court’sbecause:

(2) evidence, thetogether“the withrequested”;the instruction the defense
acts. . . had committedconveyed defendant]limited that [theinstruction

(3)daughters”;to at his other andagainstsimilar the conduct issue
thealthough testimonyBerube’s on cross-examination lessenedTrooper

cure harm.it was insufficient to theprejudice,

ifonlythe the evidence or commentproper remedyMistrial is
that itmerely prejudicialis not but socomplained improper,of is

instruc­injustice by juryan that cannot be curedirreparableconstitutes
(2004).Ellsworth, 152, 154 trial courttions. State v. 151 N.H. Because the

atin the to nature of the conductposition gauge prejudicialis best the
issue, it to mistrialhas broad discretion decide whether a is warranted.

(1999).357, anKerwin,v. 144 “It is well-settled thatState N.H. 359
toconveys‘when of a witnessprejudice may testimonyincurable result the

suchjury priora the fact of a criminal offense. The infusion ofdefendant’s
in itsonly equaled byinto a trial is a confessionprobablyevidence

” 124jury.’ Woodbury,a Id. at 360 State v.prejudicial impact upon (quoting
(1983)(citations omitted)). Thus,218, 221 properand quotation “[t]heN.H.

case, soin this for whether the defendant wasinquiry determining
isthat the of wassubstantially prejudiced remedy required,mistrial

waspriorfact that acts criminal in natureallegedwhether the the were
Carbo, 550,v. 151 554unambiguously jury.”revealed to the State N.H.

(2004).

Here, did reveal oftestimony unambiguouslyBerube’s not evidence
Rather, hadbyacts Berube testified that hecriminal the defendant.prior

involvingan unrelated matter” J.H.’s half sisters.“investigatingbeen
added.) investigation notBerube’s reference to another was(Emphasis

the Seeclearly convey bydid not criminal conduct defendant.specific and
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(1994)(mistrialRogers, 503, 505State v. N.H. ifrequired challenged138 not
Kerwin,is inculpation).evidence as to 144 atambiguous Compare N.H. 361

that statement that “that man(holding raped girl” highlysome was
mistrial),prejudicial 544,and warranted v. 146Ayotte,and State N.H. 548

(2001) that about(holding testimony prior chargedfire was similar to
(1991)mistrial), Ellison, 1, 5-6andoffense warranted with State v. N.H.135

that a(holding requiredmistrial was not in assault wherecase inadmissible
testimony that the defendant fractured victim’spreviously nose could be

as anviewed accident and thus was as criminal ofambiguous to nature
conduct). Moreover, any inference that the con­investigationunrelated
cerned criminal by byconduct the defendant was dispelled trooper’sthe
testimony allegationsthat “there were no any againstof criminal conduct

in investigation.”[the thatdefendant]

In addition, the gavetrial court a curative immediatelyinstruction
following mistrial,its on the motion for aruling directing jurythe to
disregard Berube’s answer and focus on the in“only matter .. .existence
the ofallegations against this jury presumed[J.H.] defendant.” The is to

Gibson,follow the trial 454,court’s curative instruction. State v. 153 N.H.
(2006).460 persuaded byWe are not the defendant’s that trialargument the

court iterred because did not give “the instruction the defense requested.”
theBecause trial court is in positionthe best to gauge prejudicial impact,

it has broad discretion to fashion the appropriate remedial action. See
v.Murray Developmental 264,Servs. County,Sullivan 149 N.H. 268of

(2003); (1997)Boetti, 255,see also v. 142State N.H. 259 the trial(noting
grantedcourt is “considerable deference” in theinstructing jury).

II. The Sentencing Hearing

The defendant next contends that the trial court considered improper
in determiningevidence his sentence. At the sentencing hearing, the

prosecution upon remorsefulness,focused the “grossdefendant’s lack of a
denial,lot of lack empathy[and of]... for as as[J.H.]” well “his efforts to

avoid and evade responsibility accountabilityand for what he did to [J.H.].”
The prosecution case,observed that “throughout the course of this
throughout investigationthe part, throughoutand trial onpart,the a

occasions,of close,number [the has come tried todefendant] come close
tomaybe, doing rightthe inthing only always the to slip againend once

trial,”down slope noted,that of denial.” “At prosecutionthe “the defendant
solemnlywas in denial mode.” Because of the of“nature the offense and

blame, denial,chronic and of . .persistent shifting[his] . lack of[and]
it, it,”it thatgetting happened,this did prosecutionthe[he] [he] own[s]

theproposed sentencing defendant to no than andeightless no more than
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upontoobjected the factors whichin The defendanttwenty years prison.
relied, rightconstitutionalasserting theythat violated hisprosecutionthe

at sentencing:trial and to remain silentproceedto to

in ofrecommendation termsextent that the State’sthe[To]
a trialhavingsentencing defendant]is based on [the and/or

sentencingat which is histoday hearing,silent theremaining here
that,bythe is drivenintent... to the extent that recommendation

by BurgessState vs. and theprohibitedthat. . . result would be
in thatSupreme Court case.opinion

sentence,adoptedtrial the State’s recommendedUltimately, the court
remarks,sentence, which therendering followingmade theand before

challenges appeal:defendant on

I I read allthought throughof the that about asthingsAnd one
defendant, defendants,that like allnotes is the fact thisthose

a all the of theprotectionsis entitled to trial andabsolutely
makingBut thethere’s a difference between Stateconstitution.

case, person guiltynot the is or notprove their whether orprove
lodged againstthat’s those sorts ofguilty, typeand the of defense

did, choice,in his inby the And what this defendantattacks State.
apparentlyraised in case and what heterms of the defense he this

he,in his that hisfamily byto do his interactions with iscontinues
behavior, choice, destroy wayin canby anyhis has chosen to he

victim, lyingof andby repeatedlythis not heronly accusing
lied, inwhy accusingwith a of she hercoming up variety reasons

and .. .jury being promiscuous,this of that is that’s thefront of
in onepregnancy party,there a discussion of thereason that was

hisfamily byhis to choose between him andsetting up [J.H.]
choices, has set victim forBy up... his he thisactions.

destruction.

againstface ofThe fact that the defendant in the the evidence
whore, liar,[J.H.], intent, ahim chosen call in all ahas to

wasup simplywho made such a terrible lie because shesomebody
divorce,his in a and are the reasonshelpto ex-wife thosetrying
lies,for her the fact that he would togothat he to usprovided

extremes, family up againstthat set herthe fact he wouldthose
not responsibility,and his effort to takedenyher in his effort to
the can be takenempathyhis lack of remorse and victim[for]total

on thisimpactcourt there is anbyconsideration this becauseinto
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for Ms absoMtely comingvictim behavior. There is no retribution
victim,back towards .this victim. . . She was the and he is not

turning byHe is hertaking responsibility. family against her his
choices.

The thatarguesdefendant these thecomments demonstrate that trial
court himpenalized rightfor his to a trialexercising and his toprivileges
testify and,on his behalf and to remain silent at sentencing hearingown the
in so doing, violated his state and constitutional rights.federal See N.H.
CONST, CONST,I, 15,18; VI,pt. V,arts. U.S. Pointingamends. XIV. to the
trial trial,court’s to of pursuedreferences the defense” he at“type he
asserts that the court defense,erred when it “took issue with oftheory[his]
which attacked reliabilityhad the and of J.H.’scredibility allegations.” The
State and the dissent counter that these comments reflect thethat trial
court testimonyconsidered the defendant’s trialfalse and lack of remorse.

first parties’ argumentsWe address the under the State Constitu­
relytion and on federal law inonly analysis. Ball,to aid our State v. 124

(1983).226, 231, 233N.H. The requiresState Constitution courtthe trial to
objective sentence,consider several factors anybefore imposing including

whether the sentence willimposed meet the traditional goals of sentencing
— punishment, deterrence and v.rehabilitation. State 156Burgess, N.H.

Const,746, (2008); I,751 see N.H. art. 18.pt. “Although a sentencing judge
has broad discretion typesto choose the and of evidence uponsources
which inrely sentence,to imposing that discretion is not unlimited.” State

295, (2001).Lambert,v. 147N.H. “If295-96 improper evidence is admitted
sentencing,at the sentence mustimposed be reconsidered unless the trial

clearly gavecourt that evidence no weight.” Burgess, 156 atN.H. 751-52
omitted).(quotation we normallyWhile review a trial court’s sentencing

decision our standard, where,under unsustainable ofexercise discretion as
here, the defendant asserts that rightshis constitutional have been violated

aas result of the trial sentencing decision,court’s we review that decision
de at case,novo. Id. 752. In this because we cannot conclude on the record

“clearlybefore us that the trial court gave ... no weight” to improper
factors, we vacate the defendant’s sentence and forremand resentencing.

omitted).Id. at (quotation751-52

A. “Type of Defense”

firstWe consider the defendant’s assertion that the court erred by
theconsidering “type of defense” raised at trial. Ahe defendant has a

defense,right fully himself,constitutional to “be in byheard his and
CONST, I,counsel.” N.H. art.pt. encompasses15.This “the toright present

defense,a rightthe to present the defendant’s version of asthe facts well
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lies,” asthe truthmaythe it decide wherejuryto soprosecution’sas the
for ofpurposewitnesses theprosecution’s“the to confront therightwell as

wit­“right to owntestimony,” present [one’s]and thechallenging their
(1967);14, 19Texas,v. 388 U.S.Washingtonto a defense.”nesses establish

(1985).Here, thatGuaraldi, 303, we concludev. 127 N.H. 306-07see State
have themay penalizedthat the courtimplytrial court’s commentsthe

attorney’s strategy.for trialdefendant his
maya court penalizehave the extent to whichWe never before addressed

strategy authorityhave found scantattorney’shis trial anda defendant for
Gribble, 636jurisdictions on find State v.question.from other this We

(Wis. 2001), in was488 informative. The defendant GribbleApp.Ct.N.W.2d
twenty-­death aarisingof homicide from the offirst-degreeconvicted

by eitherresulting injuriesfrom severe head causedmonth-old child
Gribble, 636“shaken-impact syndrome.”or“shaken-baby syndrome”

at that he inflictat The defendant’s defense trial was did notN.W.2d 495.
child,injuries that the mother did so. Id. Towardthe fatal on the but child’s

end, raisedcredibilitycounsel attacked the mother’s andthis defense
Id. alsoabilityher to care for her children. The defensequestions about
difficulty controllingto demonstrate that the mother hadtestimonyelicited

thrown and her Id. Thetemper previouslyher and had shaken children.
and,at trial not accuse thealthough directlydefendant testified he did

mother, of“testimony strategy,his was the foundation the defense because
init no had access to the child thewithout there was evidence [the mother]

atrelevant time Id. 510.period.”
defendant, trialsentencing explained “signifi-the the court that aWhen
uponfactor” it that the “hadaggravatingcant which relied was defendant

a trialof life and troubles onpursued putting past[the mother’s]defense
This, view,she killed child. in the court’s victimizedassertingand that her

Id. at trial court that itSpecifically,further.” 509. the stated[the mother]
by. . that the of defense was[the defendant]was “satisfied . line offered

false,” “perjurous (quotationnot se.” Id. and bracketsalthough per
omitted). it asexplainedcourt that considered the defendant’s defenseThe

to“subjected familyfactor it heraggravating mother]an because and[the
ofessentially aggravated]further victimized and further the naturebeing

omitted).(quotationId.theythe offense which suffered.”
that the had heldappeal, improperlythe defendant trial courtarguedOn
trial The courtresponsible strategy. appellatehim for his counsel’s Id.

that it based its review of the recorddisagreed, stating uponwas satisfied
testimonyhad properlythat the trial court considered the defendant’s own

it was on thatstrategy onlythe defense insofar as basedand “considered
control.” Id. at 510.testimony, which was within [the defendant’s]
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ease,In the instant some of the trial court’s likewise suggestcomments
that the merelycourt considered the testimonydefendant’s own and

instance,actions. For courtthe trial chided the defendant choosingfor “to
destroy wayin he victim”any throughcan this “his interactions with his
family” “by accusingand her repeatedly lying coming upof and with a

lied,ofvariety whyreasons she in frontaccusing juryher of this of being
focused, well,The trial courtpromiscuous.” uponas the defendant’s choice

“to sexually very,abuse in very years[J.H.] the tender of her adolescence”
for allowingand her “to and acrash burn as The courtteenager.” also

[J.H.], intent, whore,stated that the defendant “to call in all liar,chose a a
somebody made simplywho such a terrible lie up because she was trying

inhelp divorce,to his a andex-wife those are the he providedreasons that
us forto her lies.”
However, byother the suggestcomments trial court that the court was

focusing upon instance,the attorney’sdefendant’s trial tactics. For the trial
court “Butstated: there’s a difference making provebetween the State [its]
case, prove or personwhether not the is orguilty guilty,not and the type
of defense that’s lodged against those bysorts of attacks the State.” The
trial court further did, choice,referred to “what this defendant in his in
terms of inthe defense he thisraised case.”

our record,Based theupon review of we are not thatsatisfied the trial
court the strategy onlyconsidered defense as itinsofar was based upon the

id,.;testimony.defendant’s own See see also v. 941Davenport,State So. 2d
(La.629, 2006) (trial633 App.Ct. court inerred thatconcluding defense

counsel’s ofstrategy toattempting introduce evidence of victim’s condition
immediately before “equatedaccident to a lack of remorse on the part of

defendant”).the to theAccordingly, extent that the trial court considered
defense trial in sentencing determination,counsel’s tactics its the trial
court erred.

B. TestimonyFalse

We next address bythe assertion the State and the dissent that the
trial court’s comments merely reflect the court’s determination that the
defendant testified falsely. disagreeWe that this is a supportable construc­

oftion the trial court’s comments at the Insentencing hearing. its
comments, trialthe court itnever stated that thebelieved defendant
testified falsely.Although the trial court thatstated it “the testimonyfound

quite credible,”of to[J.H.] be and itimplied that found the defendant’s
testimony credible,not to be it did not state that it found the defendant’s
testimony words,to false. Inbe other it not affirmativelydid find that the

way,defendant lied on the stand. In this the trial court’s comments in the
instant from Gribble,case differ the trial in Incourt’s comments Gribble.
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“linethat the defendant’sthat it believedstatedspecificallytrial courtthe
omitted).Gribble, (quotationat 509636 N.W.2d. . . was false.”defenseof

sentencingits decisiontrial court basedThus, conclude that thewe cannot
v.falsely. United Statestestified Seethat the defendantfindingaupon

States(1993), grounds byon other Unitedabrogated507U.S. 87Dunnigan,
(1997).Wells, 519 U.S. 482v.

Lack RemorseC. of

the dissent that thethe State andbythe assertionFinally, we address
that thealso reflect its determinationsentencingattrial court’s comments

that the trial court’sagreeweAlthoughlacked remorse.defendant
remorse,lack ofit considered the defendant’sthatcomments demonstrate

unlawfully.maycourt have done sothat the trialwe are concerned

aunder whichthe circumstancescompletelymost addressedWe
in Burgess,lack of remorseconsider a defendant’ssentencing maycourt
a trial courtBurgessus in was whetherquestion746. The before156 N.H.

lackedsentencingat that hefrom a defendant’s silencecould presume
itthat isby acknowledgingat 754. began156 N.H. WeBurgess,remorse.

failure to admitcourt to consider a defendant’sfor a trialunconstitutional
ourselves withalignedin Id. at 754-55.We thensentencing.as a factorguilt

remorsefailing expressa between torejectcourts that distinctionthose
Jones,cases); v.(citingat see Com.guilt.to admit Id. 755-57refusingand

2008)(Mass. jurisdic­in532, (discussing splitApp.536-37 Ct.884 N.E.2d
tions). truthfully, hea to remorseexpressthat for defendantexplainedWe

156N.H.guilt. Burgess,andacknowledge wrongdoingdegreemust to some
andcase, wrongdoingmust admit“In the defendantat 757. either

aremedies, falsely perjuryand risktestifyjeopardize post-trialhis
Id.conviction, greatera sentence.” Weobtainingremain silent and riskor

punishmentto increase a defendant’sjustthat as it is unconstitutionalheld
a court tois it unconstitutional forguilt,to admit so toohe refusesbecause

a silence atof lack of remorse from defendant’san adverse inferencedraw
for a754-55, only waythe affirmativeat 757-58.sentencing. “[B]ecauseId.

tothroughout processthe criminalmaintains his innocencedefendant who
silent,” usingto remainforego rightis to hissentencingremorse atexpress

generallyinfer that he lacks remorsesentencingsilence at toa defendant’s
Id.self-incrimination.privilege againstconstitutionalviolates a defendant’s

757-58,at 760.

court’ssentencingaconcluded that whetherBurgess,In we
sentencingsilence atfrom a defendant’sof a lack of remorseinference
the factualupondependsself-incriminationprivilege againsttheviolates

a admits toat 760. defendantthe case. Id. Whencircumstances of
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underlying charged crime,the acts but thatcommitting disputesthe he had
requisite justificationthe mental state or a legal committingasserts for

acts, instances,those his in certainsentencing “might, legiti-silence at
mately a lack ofbe considered as remorse.” Id.

instance,For in the defendant convictedBurgess, attemptedwas of
trial,escape implementand an for Id. at Atpossessing escape. 747. he

admitted that he used a that he found the floor thepaper clip holdingon of
shoelace,cell to cut his which he used to the onkeep legthen brace his

open. Id. at 748. The sheriffs adepartment placed leghad brace on the
indefendant while he was the holding cell in the basement of the

to preventcourthouse him from running. Id. at 747-48. defendantThe
testified that he the lock the onlydisabled on brace thebecause brace

him;pinched he denied that he to Id. atescape.intended 748-49.
In his triallight testimony,of we held that trialthe court permissibly

theconsidered defendant’s silence at Id. atsentencing. 761. thatGiven he
confessed thecommittingto acts underlying the crimes of which he was
convicted, right“his remainto silent was not implicated because he would
not have risked orincriminating himself hisjeopardizing post-trial rights
by expressing for his at sentencing.remorse acts” Id. The defendant’s
“asserted lack of to escapeintent would not have conflicted with any
feelings of remorse.” Accordingly,Id. we held that because defendantthe
could expressedhave remorse at sentencing without hiswaiving right to

silent,remain the trial didcourt not err when it him leniencydenied based
upon his at sentencing.silence Id.

contrast,By when a defendant maintains his throughoutinnocence
the processcriminal denies committingand the predicate acts comprising

crime,the charged his silence at sentencing may not be as aconsidered lack
of case,See id. Inremorse. at 760. such a a defendant incriminating“risks

expresses and,himself if he thus,remorse at sentencing,” a sentencing
court not“may negativedraw a inference of lack of remorse” from his
silence at sentencing. Id. We inapplied Burgess v. Lamy,State 158 N.H.

(2009),511 where we that courtheld the trial did not violate the defendant’s
rightsconstitutional by that heconcluding lacked remorse because he

admitted committing crimes,the acts underlying chargedthe but main­
tained that the incident anwas accident. Lamy, 158 N.H. at 524-25.

Having inrecognized 757,156Burgess, N.H. at that there is no
distinction between failure guiltthe to admit the expressand failure to
remorse, now awe hold that expressdefendant’s failure to atremorse trial
may not When, case,be considered in sentencing. as in this a defendant has
maintained his throughout process,innocence the criminal a trial court’s

of aconsideration defendant’s to affirmatively expressfailure remorse at
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id. atagainst self-incrimination. Seeprivilegehis constitutionaltrial offends
1999)(Colo.889, Ct.756-57; Young, App.987 P.2d 894-95Peoplealso v.see

(when has “nosentencing,at trial and herightinvokes to silencedefendant
(Nev.1029, 1033remorse”); State,Brake v. 939 P.2dexpresstoopportunity

1997) Fifth when(sentencing rightscourt violated defendant’s Amendment
his the for which he was“maintained innocence of crimedefendant had

express guilt...to and admitand was unable remorseultimately convicted
State,himself’); Brown v. 934to not incriminateforegoing rightwithout his

(Nev. 1997)235, (considering expressdefendant’s refusal toP.2d 245-46
not to to becompelledFifth berightremorse violated his Amendment

himself; changeatfact that he took stand trial does notagainstwitness
innocence). Burgess,he As we inanalysis explainedbecause maintained his

irratio­necessarily guilt,or it would beimplies]“since contrition remorse
his innocenceexpect requirenal or or one who maintainsdisingenuous to

Burgess, 156 N.H. at 756express (quotationto contrition or remorse.”
omitted). case,a expressIn such the defendant cannot remorse without

way for a defen­risking onlyhimself. affirmativeincriminating “[T]he
againstwould be to waive hisexpress privilegedant ... to remorse”

— sentencingthat that aholdingat 757. note ourself-incrimination. Id. We
—trialexpressa failure to remorse atmaycourt not consider defendant’s

a that anot court from other evidence indicatespreclude consideringdoes
of atdefendant’s lack remorse. See id. 760.

Here, maythe court’s that the court havesuggesttrial comments
considered, expressthe failure topart, affirmativelyat least in defendant’s
remorse, at the trial court thatsentencing. Althougheither trial or at stated

staringthat the face of“accepted] [theit as true ... we shouldn’t be down
of andlooking acceptance responsibility empathy [to­fordefendant]

ofvictim, it to his rehabilitation and the likelihood... the as relatesward]
recidivism,” “accept accepthis the court did not as true” that his failure to

Thenothing.”or toward victimresponsibility empathy “mean[t]exhibit the
it to notcourt stated that considered the defendant’s “effortspecifically

total of and theresponsibility, empathy [toward]take his lack remorse
. . an on victim his Theimpactvictim . because there is this for behavior.”

nothingIcourt that is an will not tolerate. She didimpactconcluded: “And
victim, Thesewrong. taking responsibility.”was and he is notShe the

itscourt have basedsuggest may impermissiblycomments that the trial
upon expresshis failure tofinding that the defendant lacked remorse either

testimony sentencing.trial atuponremorse in his or his silence

“clearlywe that the trial courtBecause cannot conclude either
identified, at 752... the factors we have id.gave weight” improperno to

omitted), butimposedthat it have the same sentenceor would(quotation
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considered,for that itany improper mayfactors have see United v.States
(8thOnwuemene, 650, 1991),F.2d933 652 Cir. we vacate the defendant’s

sentence and remand for onresentencing. We must err the side of
Parker,protecting rights.the constitutionaldefendant’s See v. 155State

(Iowa89, (2007); Nichols, 249,N.H. 92 see v.also State 247 256N.W.2d
1976) (any as to gave weightdoubt whether trial court to fact that

his rightsdefendant exercised constitutional when it sentenced him “must
defendant”).be in ofresolved favor [the]

Constitution,prevailsAs the defendant under the notState we need
Ball,reach his federal claims. See 124 at 237.N.H.

affirmed;Conviction sentence
vacated; and remanded.

HlCKS, J., concurred; DALIANIS, C.J., Lynn, J.,concurred specially;
in partconcurred and in part.dissented

DALIANIS, C.J., concurring I inspecially. majorityconcur the Iopinion.
write separately focuses,to note that while the at length, upondissent its
view that the court permissiblytrial considered the defendant’s false
testimony, the barelyState mentioned this issue in its brief. To extentthe
that the State at all uponfocused the allegedly testimony,defendant’s false
it solelydid so with respect to the defendant’s account of his confession to
the police. Because neither the State nor the defendant makes ofmuch this
issue, myin opinion, discussion,the dissent’s lengthy although eloquent, is
unnecessary.

Lynn, J., concurring in part dissentingand in Ipart. agree thewith
majority opinion that the defendant’s conviction be upheld.should I would
also theuphold however,sentence imposed, because I believe the trial court
sustainably exercised its discretion in considering the post-defendant’s

trial,conductoffense and attestimony theyas are reasonably to therelated
Therefore,ofpurposes sentencing. I respectfully asdissent to the portion

of opinionthe vacating the sentence remanding resentencing.and for
The majority relies on three factors in that aasserting remand for

(1)resentencing is required: the majority’s inability to fromconclude the
record that the courttrial did not improperly consider the “trial tactics” of

(2)a consideration;defense counsel as sentencing inabilityits to discern
that courtthe did find that trial;the defendant had falselytestified at and
(3) its inability to discern that the trial court notdid consider the

affirmativelydefendant’s failure to express remorse at trial or at sentenc-
ing. below,explainedAs I providesbelieve the record no reasonable

forgrounds suspecting (1),the court based its sentencing decision on factor
agree consideration,which I be an improper sentencingwould and contains
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(2), thedid find factor whichconcludingfor the courtgroundsclear
torespectconsideration. Withsentencingis amajority properconcedes

for(3), no reasonable basisprovidesthe recordagainfactor I believe
affirmativelyfailingfor tothe defendantpunishedthat the courtsuspecting

legal analysisI the majority’sand also findsentencing,remorse atexpress
adeprivationa ofpotentialit concludes thatinsofar asunpersuasiveis

self-incrimination can resultagainstprivilegedefendant’s constitutional
case,in as thisat trial a suchexpressa failure to remorsefrom defendant’s

trial, but insteadone, not remain silent atthe defendant doeswhere
criminalengaged chargedthat he in thetestify flatlyto and denieschooses

conduct.

PrinciplesI. Sentencing

oftypesA trial has discretion to choose the sources andjudge broad
sentence, thatin a and we reviewrely imposingevidence which toupon

of stan­our unsustainable exercise discretionsentencing decision under
(2001).1 I,Lambert, 295, ofN.H. 295-96 Part Article 18dard. State v. 147

topenalties oughtstates the wise thatprinciple “[a]llthe State Constitution
offense,” the“requiresto the nature of the and trial courtproportionedbe

necessary of itsall the factors to the exerciseto consider relevant
meet the tradi­discretion,” including imposedthe sentence will“whether

— andgoals punishment,tional of deterrence rehabilitation.”sentencing
(2007)Warden, 737, 746Prison, N.H.Duquette (quotationv. N.H. State 154

omitted). ofmay the nature and circumstancessentencing judgeA consider
trial, falseoffense, throughout testimony,the demeanorthe defendant’s

A lackany sentencing.factor to the of defendant’spertinent goalsand other
to ofgoals sentencingis thepertinentof remorse for criminal conduct

a v.it on for rehabilitation. Stateperson’s prospectsbecause bears Cf.
(1999).Hammond, 401,144 N.H. 408

1 (2008), statingmajority correctly Burgess,The cites v. N.H. 746 as that we reviewState 156
sentencing allegeda de a defendant has a constitutional violation.decision novo whenever

inquiry judgeBecause the in this is limited to whether the considered the defendant’scase
rights sentencing, sameof constitutional at the result would be the under eitherexercise his

However,novo or of standard of review. the standarda de an unsustainable exercise discretion
misleading suggeststoday Burgess potentiallyin itas and is insofar as a defendantarticulated

long alleged.at itself as a constitutional violation iswill receive a “fresh look” the decision as
novo, butThe more statement of the rule is that we review constitutional violations deaccurate

See, e.g., v.an exercise discretion. Statestill review the overall decision for unsustainable of
(Me. 2006) (“OurCain, 276, aof as to whether there was888 A.2d 278 standard review

discretionarysentencing applicationin ofis de novo. Review ofconstitutional violation the
(citation omitted;sentencing emphasisof standard.”factors is under an abuse discretion
2007) (‘We1086, (Wash.added)); Woodruff, App. constitu­Ct. reviewState v. 151 P.3d 1087

novo.”). course,sentencing By definition, achallenges to a trial de oftional court’s decision
rightssentencing in of a defendant’s constitutionalcourt’s consideration of evidence violation

justifying remand.would amount to an exercise of discretionunsustainable
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course, unlimited;Of a sentencing judge’s discretion is not judge maythe
not consider the exercise of a rightconstitutional as a sentencing enhance-

factor,ment both itbecause offends basic notions of punishfairness to a
person for invoking something to which the person right,has a see

357, (1978),Bordenkircher v.Hayes, 434 U.S. 363 and because the exercise
of one’s rights does not reasonably bear on one’s forprospects rehabilita-
tion.

said,That it is well established that a sentencing judge may consider the
defendant’s testimonyfalse as evidence of his forcapacity rehabilitation
without impermissibly interfering with the rightdefendant’s to take the
stand in his own 746,defense. See Burgess, (2008);State v. 156 N.H. 754-55
accord, e.g., 87,United States v. Dunnigan, (1993);507 94U.S. United

Grayson, 41,States v. (1978);438 U.S. 54-55 Carsten,State v. 264 N.W.2d
(S.D.707, 709 1978)(“[A] lackdefendant’s of candor at trial or at sentencing

is among the factors that a trial court may permissibly take into account in
sentence.”);imposing Olson, (Minn.53,State v. 359 N.W.2d 54 App.Ct.

1984) (“Onewho so vehemently denies his crime under these facts does not
seem to be one who treatment.”).would be particularly amenable to See

—Annotation,generally Sentencing Considered,Perjury 34Defendant’s
(1984)A.L.R.4TH 888 (listing cases upholding consideration of perjury or

false testimony rehabilitation).at sentencing as it relates to As the United
SupremeStates Court stated in Grayson, right guaranteed“[t]he by law to

a defendant is narrowly the right testifyto truthfully in accordance with the
oath----There protectedis no right to commit perjury.” Grayson, 438 U.S.

54;at see Burgess, 156 N.H. at 754.
Against this background, the defendant argues that judgethe trial

impermissibly himpunished for hisexercising constitutional rights to
present a defense at trial and to remain silent at sentencing.

The trial court stated the infollowing its order:sentencing

defendant, defendants,[T]his like all absolutely is entitled to a
trial alland the protections of the Constitution. But there’s a
difference between making prove case,the State their prove
whether or not the person guiltyis or guilty,not and the type of

lodgedthat’s against those ofsorts attacks by the State.defense
And what did,this choice,defendant in his in terms of the defense
he raised in this case and what he apparently continues to do in his
interactions with family he,his is that by behavior, byhis his
choice, has chosen to destroy in any way victim,he can this not
only by accusing her ofrepeatedly lying and coming up with a
variety of reasons why lied,she her inaccusing front of this jury
of being promiscuous, .and . . that’s the reason that there was a
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familyhis toupin thepregnancy party, settingdiscussion of one
hisbyhim and actions.[the victim]choose between

added.)(Emphasis
as a factor“typethe trial reference to the of defense”on court’sFocusing

that this coulddecision, majority expressesthe concernsentencingin its
he exercisedindicate the court increased the defendant’s sentence because

I this is arightconstitutional to trial. do not believe that reasonablehis
certainly true thatof the trial court’s statement. While it isconstruction

it the court toimproper punishcan in which would be forthere be situations
trial, thatat it also is cleartype presenteda defendant for the of defense he

asthat can be consideredmany types properlythere are of defenses
in if decides thatsentencing. example,factors For a defendantaggravating

evidence,include false alibi“type presentationhis of defense” will the of
sentencing properlythere no doubt that the court could considercan be

See, State,Harris v. 749punishment. e.g.,this as a for enhancedbasis
(Ind. 2001); 713, 71657, 61 Harrington,Ct. v. 454 S.E.2dApp.N.E.2d State

2011)(N.C. (Vt.1998); Charland, 124,v. 35 129App.Ct. State A.3dcf.
that, thanargument attorneydefendant’s “because the rather(rejecting
tactics, witnesses,responsible callingthe client is for trial weincluding

cannot the for the to call apunish lawyer’s particularclient decision
witness”).

The does that the court themajority outrightnot conclude trial increased
Rather,rights.for his constitutional thepunishment exercisingdefendant’s

majority sufficientlythe is not clear that the court did notbelieves record
however,soliloquy,in the sheNothing judge’s sentencingdo so. indicates

rightfor his havepunishing exercisingthe defendant constitutional towas
prove guilt beyonda trial at which the must a reasonable doubt.State

(1)Instead, trialthe record reflects the belief that the defendant’sjudge’s
the a particularlyconduct toward victim trial indicated callous statebefore

(2)mind,of the false oathmisleadingand defendant’s and statements under
Thus, I majority’sindicated a lack of remorse. do not believe the concerns

here, I affirmare warranted and would the sentence.

SentencingII. and DecisionInterpretation SupportTextual Record for

thatInitially judge prefaced byit must be noted the her remarks
to a trial to theexpressly affirming rightthe defendant’s constitutional and

statement, major-theApparently rejectingof innocence. thispresumption
thisof and “the defense he raised inity phrases “typereads the defense”

attorney’suponcase” to that the court focused the defendant’ssuggest
In this oftenmy reading credulity.“trial tactics.” strains We haveopinion,

statutes,that, we do not words in isolationinterpretingstated when read
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Stowe,but in overall statutorythe context of the scheme. State v. 162 N.H.
(2011).464, greater474 That with force toprinciple applies spokeneven

justwords delivered The not refer toextemporaneously. judge did “the
isolation, did,defense raised in case” in majorityhe this as the shesuggests

but that withphrasefollowed “and what he continues to do inapparently
his with family.”interactions his It would be for the trial courtimplausible

say tactics,to the supposedly impermissiblethat trialconsiderations of
witness,such as applythe choice to cross-examine a toalso the defendant’s

family;with it onlyinteractions his makes to passagesense read that to
mean that the thejudge was considering mendacious behaviordefendant’s
both Indeed,at trial and in family.his interactions with his the evidence

because,strongly supports explanationthe latter as more fullyshown
below, the defendant repeatedly daughteraccused his of aboutlying the

Thus,assaults. the can“defense he raised” refer toonly the defendant’s
And,own behavior. if doubtany judgeremains that the did not consider the

tactics,defense’s trial her other remarks specificallyreferred to the
— did,own choice”;defendant’s “what “he,actions this defendant in his by

—behavior, byhis his choice” and onwent to list the defendant’s conduct
that understood,she considering.was So and in combination with the
express reference to the rights,defendant’s constitutional judge’s priorthe
reference to the of“type similarlydefense” must be interpreted to refer

—only to the defendant’s own conduct not the defense orgenerally defense
counsel’s trial tactics.

To my knowledge, this is the first time any rejectedcourt has a trial
judge’s explicit statement that he or she was aware of respectfuland
toward a defendant’s constitutional rights simplybased on speculation that
the judge may have considered atimproper sentencing.evidence StateCf.

Silva, (2008) (wev. 96, 102N.H.158 assume trial court made all necessary
decision).findings supportto its

Moreover, the judge’s subsequentcomments the passingto reference to
the “type of defense” indicate that the judge limited her sentencing
decision to permissible offense,of the ofconsiderations nature the see State

Enderson, 253, 259v. (2002),148N.H. the defendant’s behavior toward the
offense,victim theafter and the defendant’s at trial,false testimony see

Grayson, 54; Hammond,438 U.S. at 144 N.H. at 408. To fully understand
the decision,basis of the judge’s itsentencing necessaryis to examine at
some thelength testimonytrial explanationas it relates to the gaveshe for
imposing the maximum sentence.

Much judge’sof the explanation refers to the defendant’s conduct after
having daughter youth.molested his her Forduring theexample, judge
stated:
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choices, Andup for destruction.By he has set this victimhis
very, veryabuse in thesexuallychose to herwhat did after hehe

one she shouldpersonand theof her adolescenceyearstender
tohe allowed her crashprotection,to to forhave able turnbeen

he. . . of the ridiculous choicesand as a becauseteenagerburn
into, herhe forced into.her that cornerforced

no And hisway byher and left her out.sexually abused thenHe
choices, poten-andbehavior, awayhis he took her childhoodby

the same. And he’s nowtially adult will never beher life. She
hisaway family byher choices.taking

of that there is nopath feelingallowed her to walk down theHe
To to die because of histeenagerto take her life. allowachoicebut

byis what he chose his behavior.selfishness

thereasonable assessment thatjudge’sThese comments reflect the
— himforcing daughterhis own to have sex withdefendant’s criminal acts

—— and blameduring teenage years subsequent deflectingconducther
assaults,the the on herand her of about whatever effectsaccusing lying

— Indaughter lasting damage.have his extreme andcausedwell-being
that histestimony suggesting daughterreflectparticular, these comments

in and theduringa of her life afterstruggled regain stabilityto sense
testified, that had a difficult andexample,for shesexual assaults. She

mother;biologicalher herrelationship step-motherstrained with both and
tosexually subsequenther her her father’sgrandfatherthat also abused

assaults; that, lyingof thestep-mother accusingin the face of her her about
assaults, die”; hospitalizedto and that she was aftersexual she “wanted

areantidepressant pillson at school. These considerationsoverdosing
to of the offense.related the nature and circumstancesreasonably Cf.

atBurgess, 156 N.H. 754.
atattempt painton the trial toThe also commented defendant’sjudge

sexually promiscuous:a liarthe victim as and as

in face of the evidence againstfact that the defendant theThe
whore,victim], intent, liar,him to in all a ahas chosen call [the

a she wassomebody up simplywho made such terrible lie because
divorce,his in a and those are the reasonshelpto ex-wifetrying

tolies, gofor her the fact that he wouldthat he to usprovided
extremes, family up againstthat set herthe fact he wouldthose



553

in his denyher effort to and his effort to not take responsibility,
lack ofhis total remorse and on the victim can takenempathy be

thisbyinto consideration court because there is an on thisimpact
victim for his behavior.

This ofportion sentencing judge’sthe statement reflects the proper
consideration, reasonably bearing on the defendant’s lack of remorse and

(1)rehabilitation, trial;prospects testimonyfor of: the defendant’s false at
(2) ofpattern avoidingthe defendant’s forresponsibility his actions before
trial; (3)and the towillingness paintdefendant’s the victim as sexually
promiscuous when with againstfaced the accusations him. The State

case-in-chief,introduced two telephonerecorded conversations in its during
which the victim asked the defendant what have ifhappenedwould he had
gotten her pregnant and whether he owed an apology.her The defendant
admitted on direct examination that the victim asked him questionthe

—about pregnancy you’d gotten“What would have ifhappened me
—pregnant?” was,and that his inresponse recordingthe “That’s a scary

thought.” examination,On redirect in hisresponse to counsel himasking to
explain he thethoughtwhat victim was asking about when she asked about

stated,thepregnancy, defendant “I sexuallyknew she was active at
—school— It’s the way phone”I heard it on the implicationthe being that

she was only asking him about ofpregnancy because her sexual encounters
with others while in Additionally,school. in response to his counsel asking
what thoughthe askingshe was about with torespect anneeding apology,

stated,the defendant figured way I, know,“I that youthe didn’t listen to
her about step-mother].”2[her

Contrary to the defendant’s merelycharacterization that he was assert-
ing his to a trial arights jury innocence,and presumption of these
exchanges an attempt byconstitute the todefendant discredit his daughter
and her by lyingaccusations on the witness stand. Put simply, the

2 — —Although recordings transcriptthese or a them determiningof assist us inwould how
misleading were, providedfalse or these statements the notdefendant has this court with

before,manythem. appealing partyAs we have times providestated “The has the burden to
Winward,this court appeal...”with a sufficient record to decide his issues on State v. 161

533, (2011); 248, (2004).Prop. Mgmt.,N.H. 542 Bean v. Red Oak 151 N.H. 250 To the extent
argues sentencing judge improperlythat the defendant that the considered his mere exercise

right enhancement,of his to trial as a a providebasis for sentence his failure to us with the
recordings transcript veryor a fully groundsof them makes it difficult to understand the of

sentencing judge’s Nonetheless,the testimony us,decision. from the limited made available to
recordingsit is inculpatoryevident that the bycontained various statements made the

response byquestionsdefendant in judge, having presentto the victim. The trial atbeen trial
having veryrecordings,and listened to the wellcould have relied on additional information

— —gleaned recordings appealfrom the explainingnot available to us on in her decision. That
jurythe recordingsconvicted makes it reasonable to infer that the did not confirm the

ofdefendant’s version events at trial.
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relationshipto herreferringthat was notdaughterknew hisdefendant
in theactivity highin school recordedher or her sexualstep-motherwith

doubt, he lyingthe that wasanyLest be evidenceconversations. there
subject telephoneof conver-the matter thosethoughtwhat he wasabout

cross-examination, for example,onoverwhelming. He admittedsations was
him for an he told-her hethat, apology,in to his daughter askingresponse

never have happened.”and that “that stuff shouldalready apologized,had
above, inadmitted, scarya thought”as that he said “that’sHe also noted

having gottenof herthe hisresponse question possibilityto her about
addition, policethe at the station with thebyIn when confrontedpregnant.

calls,telephonethe the defendantthey upfact that had set and recorded
to had thesay,to the crimes. Needless defendantconfessedpromptly

sexuallybeingthat were aboutactually thought daughter’s questionshis
step-mother,in with her he wouldrelationshipactive school and herhigh

theto to crimes when confronted withhave had no reason confess the
it at allreality plausiblehad been recorded. Nor isthat those conversations

years after the events as heplace manythat a conversation would take
topicsat that between such disconnectedthem trial meanderedportrayed

(forto hislisteninghim an for not her about wifeowing apologyas her
know) awhat, possibility pregnantthe of her asgettingwe do not and

facts, judgeof at In of these theactivity lightresult her sexual school.
a false on thesensibly explanationconcluded that the defendant concocted

sexuallyin he that he assaulted hisrealitywitness stand when knew had
gottenif haddaughter, and that she had asked him about what he her

her.apology sexually assaultingwhether he owed her anpregnant, and for
crimes,knew, committed the that hergiven previousHe also that he in fact

indicated,teenagershe a a lack of truth to herrecantations when was not
accusations, putan to the matter behind her when no oneattemptbut

a confrontAlthough rightbelieved her. the defendant has to witnesses
testimony,him and inconsistencies in their has noagainst expose he

hispreclude consideringconcomitant to the from deliberateright judge
for sentencingin-court as evidence of a lack of remorsefalsehoods

atBurgess, 156 N.H. 754.purposes. See
—in notonly testimonyNor was this the which theexchange defendant

priordefense counsel cross-examination based on inconsistentthrough
— daughter lying.or Insuggested responsestatements said that his was

first himaskingto his him how he felt when his accuseddaughtercounsel
her, he a lot ofsexually assaulting responded, “reallyand his father of

— know,explain. you youIt to Asreallymixed emotions. was it’s hard
know, heabout the “other emotions”you couldn’thave known.”When asked

“Shocked, disbelief,felt, For herdepressed....the responded:defendant
that, Thesay implicationcome and stuff like that never happened.”to out
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assaults,of daughter lyingthose statements is clear: his aboutwas the and
him,it for emotionally,was difficult to accused.cope being falselywith But

— —jury’swe know as established the andby verdict other evidence that
falselyhe was not accused and that these emotions were concocted from

cloth,whole thus the trialexplaining judge’s reference to the defendant’s
choice to the victim liar.paint as a

examination,Later in directthe a factduring discussion of the that the
same had inaccusations been leveled 2001 dropped by policebut the after

recanted,his daughter followingthe occurred:exchange

youDid think about[Counsel]: [those accusations]?

No.[Defendant]:

Why didn’t you[Counsel]: continue to think about them?

—“It’s it’s[Defendant]: because itreally, starting taking[sic]
effect on the other kids withdrawingtwo because I was from
them, my that, know,and toldjustwife me you for what she’s

you youcaused and shouldn’t take it out on kids.”the other

This was a particularly pointed confirmation of the defendant’s willingness
to portray daughterhis as a liar when he knew she was not Iflying. his wife
did tell him it“you kids,”shouldn’t take out on the other it thatsuggests he
had told his wife that daughterhis was and thatlying willinghe was to pit
her family her inagainst an effort to cover hisup crimes. That his daughter
subsequently and,moved in with grandfatherher after publiclyshe accused

abuse,both men of sexual the defendant did not see her for three to four
years, only verifies that willinghe was to let her relationship with her
step-mother and sisters if itsuffer meant avoiding responsibility for his

In judge’s words,crimes. the familyhe “set her inup against her his effort
to deny and his effort to responsibility.”not take

Still later in the testimony, another tookexchange place that revealed the
willingnessdefendant’s to lie both on the and to police.stand the Discussing

the conversation he had policewith the that ultimately led to his arrest and
case,indictment in this followingthe tookexchange place:

How you feelingwere when you[Counsel]: found out about those
allegations?

Shocked, stunned, worried, scared,[Defendant]: depressed,
—mixed emotions. It justwas

Why youwere shocked?[Counsel]:
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that wasn’tsomethingbringing upevenFor her[Defendant]:
true.

worried?Why youwere[Counsel]:

for her.I was worried[Defendant]:

Why you depressed?were[Counsel]:

thenever overgotI probablyI depressed.was[Defendant]:
—on, justthis probablyandeverything gonethat’sofdepression

—It wasdepressed.rock-bottom

else?feeling anythingyouWere[Counsel]:

sad.Anger,[Defendant]:

Why you angry?were[Counsel]:

ever have done this.that she wouldAngry[Defendant]:

sad?Why youwere[Counsel]:

thatsomethingForWhy?the same reasons.For[Defendant]:
—really happened.nevernever

above, thestatements, exposerecitedthe other falsehoodsThese like
takingstorya of lies to avoidto concoctongoing willingnessdefendant’s

could not have beenactions. The defendantfor hisresponsibility
hethat wasn’t true” becausesomethingbringing up... for even“shocked

for that reason.angrytrue. could he bethat her accusations were Norknew
“worried for her” otherNor, indeed, sense that he wasanydoes it make

she was not(althoughlying againthat she wasimplythan to he was worried
refers notread, “typeto the of defense”judge’sthe referenceFairlylying).

counsel) requireto thedefendant’sby (e.g.,theany attemptto defense
the toattempt byanproof,its burden of butto meetprosecution defendant

— wordsjudge’sin the“repeatedly,”by lyingfor his crimesdeflect blame
— hadtrial when the accusationsand well beforeon the witness standboth
first made.been

towillingnessrecitation of the defendant’sjudge’swas thejustifiedAlso
— intent, whore,”a in the“in allsexuallydaughter promiscuoushis aspaint

— theThis is becauseof a lack of remorse.as evidencejudge’s words
station, that hisat thehe confessedthe afterpolice,defendant told

becauseonly obligedand hehim to have sex with herhad askeddaughter
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indaughters they Implicithe would wanted. thatgive anythinghis
from adaughter sexually promiscuous verycomment is that his had been

— sexuallyage negated culpability assaultingas if that his for her.young
above,Additionally, daughter sexually promis-as noted he his aspainted

said, in theresponse questioncuous on the "witnessstand when he to about
“Ipossibility sexuallythe of her knew she was active atgetting pregnant,

(thebeing hypotheticalIn addition to a lie was himquestionschool.” about
—— not person getting pregnant), explanation providedanother her that

basis to seekinga for the conclude that the defendant was to discreditjudge
daughter byhis her aspainting promiscuous.

that soughtWhile it is true defense to thecounsel undermine victim’s
recantations,incredibility while was on the oflightshe stand her the

majority portion judge’s sentencingto no of trialpoints soliloquythe that
—on of “strategy”relies that the defense other than theaspect isolated

—phrases “type of defense” and “defense he raised” in determining the
it,can injudge referring entiretydefendant’s sentence. Nor for the was the

her theof statement to own actions on the stand and beforedefendant’s
Thus,trial. determine with onwe can confidence the record before us that

the judge give weightdid not to the fact that the tosoughtdefense test the
byvictim’s credibility highlighting prior inconsistent statements and to put

prosecutionthe its proof.to burden of Faced with overwhelming evidence
guilt, on of verdict,of the basis which the returnedjury guiltya the judge

had ample grounds to believe that the defendant had lied under oath in
awayorder to theexplain evidence him. toagainst Having decided take the

statements,witness stand make demonstrablyand false the defendant
conclude,judgeassumed the risk that the sentencing would as happened

here, that he lacks remorse for his offenses and therefore is not a good
candidate for being rehabilitated.

(Wis.Gribble,The onmajority’s reliance State v. 636N.W.2d488 Ct. App.
2001), case,is In-thatmisplaced. sentencingthe court considered it an

thataggravating factor the defendant had “pursued a defense of putting
victim’s past[the mother’s] life and troubles on trial assertingand that she

killed her atchild.”Id. 509. that decisionNotably, actually the trialaffirmed
court’s consideration of the testimonydefendant’s false insofar as it
“further victimized” the victim aggravated]and “further the ofnature the
offense.” Id. facts areThose similar tostrikingly the observation of the

injudge the instant case that the defendant “has to indestroychosen any
way he can this victim.” If theanything, sentencing court’s reference in

toGribble the defense having put the mother’s life and troubles “on trial”
treaded far closer to the line than occurringconstitutional inanything this

because, put simply,case the has a torightdefendant constitutional a trial.
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affirmativelynot“didsentencing judgethethatmajority’s statementThe
particularly perplexing.stand” ison theliedthat the defendantfind

stand,”on thedefendant liedwords “thenot use the exactshe didAlthough
the defen-consideringthat she wasindicateclearlyremarksjudge’sthe

hassaid the defendantjudgethetestimony. example,Forfalsedant’s
of andrepeatedly lyingher“by accusingvictim“destroy” thechosen to

a“Coming withupshe lied.”variety whyreasonswith acoming up of
Moreover,“lying.”in meansparlance,commonsomething,forreason”

ofdaughteraccused histhe defendant hasin thatthe statementimplicit
lie; thought there wasjudgewas a had thethat accusation itselfis thatlying

thataccusation, not have citedshe wouldtruth to the defendant’sany
judgehim. The alsofortestimony punishingas a basisof hisportion

ofto those extremes”goto “the fact that he woulddisapprovinglyreferred
to the referenceliar; make little sense reada it wouldcalling daughterhis

thatthe factjudge consideringthat the wassaythan toto “extremes” other
—— or, lying byofto the extremegonehimself liedthe defendant had

him.falsely accusingofaccusing daughterhis
choicethe defendant’sor that she believedjudge impliedHad the stated

merited ana reasonable doubtbeyondits casemaking proveof the State
insentence, the sentence. ViewedI not hesitate to vacatewouldenhanced

however,statement, the judge’ssentencingof the entirethe context
impreciseas anfairlyis more understood“typeto the of defense”reference

on thepenaltyto a harsherattempt imposewords than anspokenchoice of
Thus, therights.3his constitutionalchoosingfor to exercisedefendant

judge’sthat thegroundthe sentence on themajority’s decision to vacate
on the stand”that “the defendant liedexpressly“do not state”comments

before, trialwe assume that theAs we have statedis not warranted here.
Silva,to its decision. See 158findings necessary supportall thecourt made

(2011)(Dalianis, C.J.,799, 818102; Towle, N.H.at see also v. 162N.H. State
dissenting).

III. Lack Remorseof

maytrial court haveconcern that theexpressesalsomajorityThe
I theunlawfully. believedefendant’s lack of remorseconsidered the

for two reasons.concerns are unfoundedmajority’s
case where theFirst, that, circumstances of thisI under theagree

in the criminalengageda denial that hecompletedefense wasdefendant’s

3 that, case, sentencingnormally judge’s remarksignore the thethe fact as isWe should not
(and mayorally likely extemporaneously) from the bench and thus under­were delivered

explained herstandably precise have the case had sheless than would beenhave been
sentencing indecision a written order.
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conduct charged, Burgess precludes enhancement of the defendant’s
based hispunishment upon failing affirmativelyto remorse or hisexpress

remaining sentencing.silent at But given judgethe fact that the never
referred to the defendant’s conduct at the sentencing hearing, plus the
ample evidence of the defendant’s of uponlack remorse based his actions

trial, above,before and at recitedas the notion that the courtsentencing
weight is, view,to to atgave myhis decision remain silent insentencing not

a ofplausible construction the record.
Second, majority’s suggestion maythe that the trial court have erred in

considering the defendant’s failure to affirmatively express remorse at trial
—illogical givenis that what he did just opposite affirmativelywas the he

aexpressed lack of remorse histhrough testimony.false trial I nohave
quarrel with the ageneral proposition that defendant cannot punishedbe

trial;staying this, indeed,for silent during is a well-established rule
toimposed lend to a Fifthsubstance defendant’s right againstAmendment

See, Smith, (1981).e.g., 454,self-incrimination. Estelle v. 451 U.S. 468 I
however,agree,cannot that this is an appropriate case for extending the

rule to aBurgess defendant’s to express“failure remorse at trial.”
with,beginTo we generally addressing byavoid notarguments raised

the at trial onparties appeal. 298,or v. Belyea,See State 160 N.H. 308-09
(2010); Town v.N.H. Comm., 539,Air Resources 128N.H. 542cf. of Orford
(1986) (“[T]he judicial power ordinarily does not the powerinclude to issue
advisory opinions.”).Burgess aestablished rule that a sentencing maycourt
not aenhance defendant’s uponsentence based his atsilence sentencing.
The defendant argues only that judge punishedthe him for remaining

—atsilent insentencing, Burgessviolation of obviouslyan meritless
argument for the previously.reasons stated Yet majoritythe now holds that

Burgessthe entirelyrule to anapplies different situation in which the
defendant takes atthe stand trial delivers testimony,and false and it does
so without the of argumentbenefit this point developedon through the
normal adversarial process by which issues are channeled and sharpened.

(1962) (inCarr, 186,Baker v. context,369 U.S. 204 federal standingCf.
asking whether aappellants alleged personalsuch instake the outcome as
to assure that presentationconcrete adverseness which thesharpens of

uponissues which court largely dependsthe so for illumination of difficult
constitutional questions).

Beyond those judicialfoundational considerations of economy and pru-
dence, that,it is clear while the defendant cannot be forpunished failing to

(i.e.,affirmatively express actions.”),remorse “I am forterribly sorry my if
he has committed a crime and then takes the at trialwitness stand and lies

so, fact,having strong is,about done such are that infalsehoods evidence he
conduct, are,not remorseful his therefore, pertinentfor and to his
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Hammond,50;at 144U.S.Grayson,for 438rehabilitation.prospects Cf.
intimatedIndeed, ofwhich I am aware has held or evenat 408. no caseN.H.

when afind a lack of remorsesentencingit a court toimproperthat is for
at all inhefalsely participatedhas at trial and deniedtestifieddefendant

criminal conduct.chargedthe

IV. Conclusion

the deferencedisharmonyin with traditionalmajorityThe isopinion
all, tois, injudge, positionwho after the bestsentencingowed to the

that theseverity of crime and the likelihoodthe and theevaluate nature
I immediatelittle doubt that theAlthoughoffender will re-offend. have

morehave the trial reaffirmtoday’s simply judgeof remand will be toresult
notreally trulyand didsolemnly alreadythan has done that sheshe

factors, this case for theimproper sentencing implicationsthe ofconsider
is,to what atBy showing willingness singlea outfuture are unfortunate.

most, word in the remarks andphrase judge’san orarguably imprecise
it couldit the for the meresubject exacting scrutiny possibilityto most

factors, toeffectively messagehave sent aimproper sentencingreflect we
said, sentencingCandor at thejudges that “the less the better.”sentencing

States,v. 552readily See Galldiscouraged.should not be so Unitedphase
(“After(2007) sentence,38, settling appropriate [district50 on theU.S.

meaningfulmust the sentence to allowforadequately explain chosencourt]
sentencing.”);ofpromote perceptionreview and to the fairappellate

2007)(Ind.482, 490State, “reasonably(requiring868 N.E.2dAnglemyerv.
particulartrial for aimposingdetailed recitation of the court’s reasons

(Ohio 1980);sentence”); Stewart, 426,State 435 N.E.2d 429 App.v. Ct. cf.
143, (1991)Hurlburt, (Batchelder, J., concurringv. 135 N.H. 150State

(“[T]he is topractice judges specificbetter for trial articulatespecially)
first.”).a second harsher thanthey imposereasons when sentence the

above, I dissent.respectfullyFor the reasons stated


