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Fischer, SuperiortheHicks, appealsThe David orders ofJ. petitioner,
JJ.) bail, claimingpretrialon motions forWageling, hisCourt and{Brown

Community Cor-authority Countytothat the court Strafforddelegated
(SCCC), managed respondent, Superintendent,thebywhich isrections

branch, inCorrections, theCounty partof and of executiveHouseStrafford
of affirm.powersof the doctrine. Weseparationviolation

Onfollowing supportedeither or in the record.undisputedThe facts are
19,2010, charges degreeon of secondFebruary petitionerthe was arrested

2011),assault, six relatedfelony, (Supp.a class B see RSA 631:2 and
J.) atthe District Courtby {Cappiello,misdemeanors. Bail was set Dover

cash, conditions,$75,000 including, petitionerto certain if thesubject
sobrietor,bail, and amonitoring,SCCC with a GPSsupervision byposted

J.)(Weaver, onbyBail was continued the Courtmental health referral.
5, 2010.March

bail,in court for an amendment ofpetitioner superiorThe filed a motion
$75,000 was and that tothat cash bail excessive he was entitledarguing

2011).(PR) bail, 597:2 Herecognizance pursuant (Supp.to RSApersonal
that inhe would reside with his mother Rochester.proposed

J.)3, {Brown,Maya that bailFollowing hearing on the Court ordered
$75,000 conditions,“remain at the andwould as is” cash with stated

a an onhearing. Judgescheduled further Brown issued amended order
6, $50,000 conditions,May lowering settingthe cash bail to and if bail was

(1)that the “live at: his house onposted, including petitioner: mother’s
(2)to fromcounseling only”;house arrest for mental health refrainleave

“[sjubmit tests”;drugandusing drugs alcohol and to random alcohol[and]
(3) GPS,“supervised bybe monitoredelectronically [with]and SCCC[and]

Sobrietor Health[and] Mental Refera[l].”
1, andagainJune Brown that bail would remain as isJudgeOn ruled

a at ahearing therapistordered further time the defendant’s would be
15,subsequentto At that on Browntestify. hearing, Judgeavailable June

as followsruled from the bench:

do, Fischer, atstayWhat we’re to Mr. is that it’s togoing going
50,000 personal recognizance uponcash to convert to verification

residence, I think agoing problemof which don’t is to be because
residence,it’s of an andyour existingmother’s and confirmation

ongoing appointments.mental health and medical

GPS[,] Sobrietor,you’ll on a homeSo be released administrative
confinement, able thebasically house arrest. You’llbe to leave

health, medical, counsel,consult with andresidence for mental
—with But other than those counsel seesmeeting unless[SCCC].
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any that,other I’llexceptions, listen to but those the onlyare
and noexceptions, contact with the victim.

$50,000The written order of same date thatstated bail was set at cash “[t]o
—convert to PR if found acceptable] by SCCC Whether Bail is Posted or

omitted.)allConverted conditions apply.” (Capitalization Those conditions
address,”supervision byincluded SCCC verification“upon refrainingof

alcohol,from drugs and and submission to random drug testing.and alcohol
For partiesreasons the butdisputed, unnecessarywhich are to recount

here, placement of the petitioner with his mother became infeasible. The
petitioner conditions,moved to amend his bail to atproposing live a certain
residence in objectedMassachusetts. The State and the motion was denied

7, 25,without a onhearing July 2010. August petitionerOn the formoved
a bail hearing, this time to inproposing reside Rochester. againThe State
objected and bythe matter was heard Judge onWageling September 1.

At the hearing, petitionerthe alleged that SCCC was being unreasonable
in repeatedly finding proposedhis inappropriate.residences His counsel

thatargued SCCC “doesn’t authority conditions,have the to decide bail and
this Court can order that he bybe monitored with the conditions[SCCC]

byset Judge Judge motion,Brown.” Wageling denied the instating, part,
that she would intervene if SCCC were shown to be violating its own
policies. further, “Otherwise,She stated I’m going to leave it to [SCCC’s]

applydiscretion to their doctrine,rules. It’s the separation powersof as far
as I’m concerned.”

At least one additional pre-trial bymotion the petitioner to amend bail
denied, and,was although the record does not indicate disposi-the entire

trial,tion at it appears that the petitioner was convicted on at least one
felony Acharge. post-verdict bail hearing was held before Judge Brown on

9,December 2010. The court bail,declined to modify fromstating the
bench:

I am not going to exercise my discretion and order to[SCCC] do
I aanything. have bail order 15th,that’s been in place since June

2010, and that remains in place as is.

I’m just not going to order to do itsomething[SCCC] is not
inclined to Ido. have the power, and I have the discretion to do
that, I’mbut not ingoing to this case. The bail remains as is.

This appeal followed.We accepted singlea forquestion review: “Whether
the court’s delegation to SCCC of the ultimate authority to determine
whether the petitioner is released on personal recognizance bail is an
unconstitutional delegation judicialof authority.”
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hematter, us to that the issuepetitionera the asks rulepreliminaryAs
First, Judge Brownis moot for two reasons. becausepresents not

post-conviction,order in resolutionthe bail still effectpre-trialconsidered
on bailobtains releasepetitioner]of the issue “could affect whether [the

toSecond, powerofquestionhe contends that the SCCC’spending appeal.”
recur,tolikely appellateon bail is but evadedetermine conditions of release

not a decision about detentiongiven may pre-trialthat reachreview SCCC
trial, toat which the valueshortly pointin case “until beforeany particular

almost lost.”entirelydefendant of release has beenpre-trialthe

rules,to issubjectmootness not butquestion rigidof is“[T]he
Townas convenience discretion.” Batchelder v.regarded one of and of

(2010)253,Adjustment, (quota­160 N.H. 255-56Plymouth Bd.Zoning of
omitted). presents “capable repetition,tion this case an issue ofBecause

93, (1986)review,” 98evading Gagne, (quotationv. 129 N.H.yet State
omitted), it not will it the merits.we conclude that is moot and decide on

delegationthat the of thepetitioner arguesThe trial court’s to SCCC
toauthority personal recognizanceto whether him ondetermine release

the The ofseparation powers. separation powersbail violated of ofprinciple
I, Constitution,is in Part of our State whichdoctrine embodied Article 37

provides:

state,government powersIn the of this the three essential
thereof, executive,wit, judicial,to and to belegislative, oughtthe

from, of, other,as and each as thekept separate independent
admit,of or as isgovernmentnature a free will consistent with

that chain whole theof connection that binds the fabric of
constitution in one indissoluble of union and amity.bond

integral governmental systemof is an of our of“Separation powers part
acts on thechecks and balances: each branch of as a checkgovernment

other, sovereignty governed bythe and freedom ofprotecting those
any beingthe of of thepreventing tyranny governmentone branch

(Prior Evidence), 141supreme.” Opinion the Justices Sexual Assaultof
(1997).562, Thus, Clause,N.H. 568 under of “eachSeparationthe Powers

functionsprohibited powersbranch is .. . from the andencroaching upon
Warden, 737,Prison,v. N.H.Duquetteof another branch.” N.H. State 154

(2007). Nevertheless, I,Part 37 does forprovide746-47 Article “not
the the is violatedimpenetrable barriers between branches... and doctrine
an at 747only when one of another.” Id.usurps powerbranch essential

(citation omitted). addition, that thealwaysIn have recognized“we
cooperativean of arequire powers,doctrine does not absolute division but

thegovernment.”accommodation the three branches ofamong Opinion of
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(Prior Evidence), 141 at 569. “InJustices Sexual Assault N.H. the
the departments overlapping permissible,connection between some is and

concurrent,is a and theregion authority,there of alternative boundaries of
Justices, 492,final 87bywhich are fixed no rule.” the N.H. 493Opinion of

(1935).
petitioner’s argumentThe theupon premise power“[t]herests that to

the on a to releaseright pre-trial belongsdetermine conditions defendant’s
to the He some ofjudiciary.” recognizes overlapping authoritythat is

conceding that “the branch role inpermissible, legislative defininghas a the
available,in which bail and .general conditions is . . the executive branch

bail,”has a role in onsupervising persons released but maintains that “the
courts have in to ofpowerthe individual cases set the terms bail.” He
asserts, therefore, maythat while SCCC make recommendations to the

conditions,court it toregarding bail cannot exercise the set bailpower
conditions, ultimately, subjecteither or in the firsteven instance to review
by that,a court. He concludes “because the . .superior effectivelycourt.

to powerSCCC the to wouldcede[d] decide whether cash bail convert[his]
bail,PRto this Court must find a violation of the of theprinciple separation

powers.”of
respondentThe not thechallenge petitioner’sdoes butpremise, rather

thatdisputes delegated authoritythe court any arguesto SCCC. He that
inpetitionerthe “has taken a few thewords Court’s bail order out of

context in an to a constitutional ofattempt separationmanufacture issue of
He thatpowers.” expressasserts the of“[n]either statements the Court’s

intent as in thestated bail nor the actual inhearings manner which the
[program] operates asupport findingSCCC[] violation of the separation of

powers doctrine.”

task, then,Our first is to the importdetermine of the court’s orders.

law,The of ainterpretation questioncourt order is a of which
we order,review de novo. In a court look toconstruing we the

ofplain the inmeaning words used the document. We construe
subsidiary so asclauses not to conflictwith primary purposethe

matter,of the trial court’s decree. As a general a court decree or
judgment beis to construed itwith reference to the issues was
meant to decide.

(2010) (citations omitted).Appeal 85,160 N.H.Langenfeld, 89 Our taskof
complicatedis by the number of the issue oftimes bail came before the

court, State,court. The himselfpetitioner states that “the the and SCCC
indescribed SCCC’s role different atways different times.” The actual bail

order, however, 2010,15,in fromplacethat remained June through the
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$50,0009, 2010, atset bailon Decemberon the matterhearingcourt’s last
SCCC.”byPR if foundconditions, acceptable]convert to“tocash with

“ifomitted.) the phrasetherefore whetherThe issue is(Capitalization
theauthority that violatesanyceded to SCCCbyacceptablefound SCCC”

of doctrine.separation powers
in ceded to SCCC thethat the court effectits contentionsupportTo

release, that thepetitioner arguesof theto determine conditionsauthority
in anythat event.possessed powerthat SCCCbelievedapparentlycourt

times, ofcourt, principlesat indicated thatthat “thearguesThe petitioner
SCCC’soverridingthe court frommight precludeofseparation powers

instance,cites,The forpetitionerthe conditions of release.”intentions as to
record in which the court stated:portiona of the

to be setpetitioner’s] goingthat bail issaysbail order] [the[The
below, to$50,000 the conditions listedonly subjectat cash to

acceptable byto PR if found [SCCC].convert

that withNow, powerto the of existssimilarly separation
jailer goodI a to release a defendant onjails,to can’t orderregard

jailerat of the whetherthoroughlytime credit. It’s the discretion
credit, all andget goodor not is to time for intentsgoingsomeone

purposes.

that the court believed it lacked thedo not read this statement to meanWe
bail, that it lackedon PR but ratherauthority supervisionto order SCCC

a matterhow exercised discretion overauthoritythe to dictate SCCC
within its discretion.legitimately

is followedacceptable] bynote that the “if found SCCC”phraseWe
Bail is Posted or Converted all conditionsby languagethe “[w]hether

omitted.) atpointed SeptemberAs the court out theapply.” (Capitalization
Now,an either or. ifvery clearly [the1 “the bail order hashearing,

cash,$50,000 says thatpost [SCCC]wishes to the Court orderpetitioner]
court later explained:will him.” Thesupervise

thatby anyhow. simplyto monitored It’sgoing [SCCC]He’s be
doing orderingthat what the Court is is [SCCC]the difference is

will, is,that isyou gift, goingto it. if a his bailbeing given,do He’s
$50,000 PR, if himthey acceptable.to from cash to findchange

out, and the order thengetsIf he the 50 he Court’sposts grand,
They are thensupervised byis that he’s to begoing [SCCC].

to do it.ordering [SCCC]



521

The clearforegoing powermakes that the court knew it had the to order
anyWe insupervision by languageSCCC. consider the court’s orders that

could be read to contrarythe to be inadvertent and not indicative of the
matter,actual on ofopinion anycourt’s the or a ofdelegation authority by

court tothe SCCC.
concedes,The petitioner as that “it wouldpreviously,noted not violate

conditions,”the Constitution for to make to bailSCCC recommendations as
powerbut contends that the to indelegated beyondSCCC this case went

impermissible decision-makingrecommendation into on a condition of bail.
disagree. Admittedly, contemplatedWe the court’s June 15 order some

byof courtexercise discretion SCCC. The noted that SCCC to“ha[d]
decide whether or not has to [supervise petitioner[it] the means the in the
community] uponbased whatever the current are.” acircumstances Such
decision, however, well within purviewis SCCC’s and no provinceinvades of

judiciary.the If SCCC decided it the to adequatelyhad means supervise
petitioner,the under the residential heoptions proposed, then bail was set

— —by the court personal hand,at recognizance. On the other if SCCC
lacked in its abilityconfidence to supervise petitioner,the the court ordered

butsupervision anyway imposed an additional condition to ensure the
—andpetitioner’s appearance good pendingbehavior trial thenamely,

$50,000posting of cash bail. We see little functional difference between
SCCC itdetermining that could not adequately supervise petitionerthe in
the residential placements he andproposed SCCC recommending against
pretrial release. That the court the consequencesdecided alternative of
SCCC’s decision toprior makingSCCC it does makenot the ultimate

anydecision less the court’s.
sum,In we .conclude that the bail orders at issue here reflect “a

cooperative judicialaccommodation theamong” and executive branches
and do not the separation powersviolate Opinionof doctrine. theof

(Prior Evidence),Justices Sexual Assault 141 N.H. at 569.

Affirmed.

ConboyDalianis, C.J., Lynn, JJ.,and and concurred.


