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(3)case; an evaluationand suchin thewas determinativehis capacityof
trial court hadthat thedecidingAssuming withoutbe “non-invasive.”would

the petitioners’ofinadequacythedespiteorder an evaluationtodiscretion
byits discretionunsustainably exercisenotthe court didallegations,

that thereasonably concludedhavetrial court couldso. Thedeclining to do
examinationpsychologicalfrom an unwantedin freedominterestdoctor’s

allegedof hisevidenceprocuringininterestspetitioners’theoutweighed
incapacity.

Affirmed.
Conboy Lynn, JJ., concurred.Hicks, and
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(.Nicholasattorney Cort,Michael A. Delaney, general attorneyassistant
general, on the brief orally),and for the State.

Sheehan, Concord,Michael J. of by orally,brief and for the defendant.

CONBOY, defendant, Ortiz,The DeicyJ. Urena appeals the Manchester
J.)District (Lyons,Court’s of to pleadenial her motion withdraw her and

vacate her misdemeanor conviction. sheappeal, pleaOn contends her was
not knowing because the court did not heradvise of its potential adverse
immigration consequences. affirm.We
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The has beenfrom the record. defendantfollowingfacts are drawnThe
2007,In shesince 2002. Novemberresident of the United Statesa lawful

28,A of Novembershoplifting.with the class misdemeanor Onchargedwas
J.) and{Lyons,District Court2007, the Manchesterappearedshe before

Therepresented byof not counsel.pleaa nolo contendere. She wasentered
form,signed acknowledgment rightsa and waiver ofdefendant standard

which, time, no of the adverseacknowledgment potentialat the contained
Duringorguilty plea.of either a noloimmigration enteringconsequences

couldpleacourt did not advise the defendant that herplea colloquy,the the
immigration consequences.in adverseresult

2011, government proceedingscommenced removalIn March the federal
defendant, consti-contending shopliftingthe that her convictionagainst

8deportablea offense. Seeinvolving turpitude,”tuted “a crime moral
(2005).(a)(2)(A)(i)(I) a§ In the filedresponse,1182 defendantU.S.C.

motion,and conviction. In her shepleamotion to withdraw her vacate her
(1) court failed to“knowing”that her was not because: theargued plea

(2)deportation”;“that could to and shesubjectinform her a conviction her
(albeit [by prosecutor]the that thereaffirmatively innocently)“was misled

objected.no such consequences.”would be The State
not possiblethat it did the defendant of theAcknowledging advise
her court that theimmigration plea,of the concludedconsequences

therefore,law,”and,raised a issue of there was “no need“puredefendant
was nothearing request.”for a on the factual basis for The court[her]

Padilla v. 130S. Ct.by argument Kentucky,the defendant’s thatpersuaded
(2010) counsel counsel(finding1473 ineffective assistance of where defense

that inplea deportation), supportedfailed to advise defendant could result
a immigration“the that she had to such notice ofproposition right

motion, thatAccordingly, concludingthe court denied theconsequences.”
a not a direct“[p]ossible immigration consequence is collateral andbecause

conviction, toobligatedof the court notconsequence” a misdemeanor was
("We(1985)815, 821notice. v. 126 have saidHarper,See State N.H.provide

hisa be of the direct ofonly consequencesthat defendant need advised
and are collateral.” andplea consequences (quotationsnot of whichguilty

omitted)).brackets
thatto maintain she did not enterappeal,On the defendant continues

knowing potentialthe failed to her ofpleainto a because court advise
Alternatively, she that theimmigration consequences.adverse contends

requires warning possibleDue Process ofState Constitution’s Clause
fairness” of herto ensure the “fundamentalimmigration consequences

if“would pleaded [nolo contendere]maintains that she not haveplea. She
doingthat so.”deportation byshe knew she risked
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trialFollowing argument,oral we remanded the case to the court to
consider whether the unrepresented knowing pleadefendant entered a to
the in of her thatshoplifting charge light allegation prosecutorthe who
negotiated plea that athe told her conviction would not affect her
immigration evidentiary hearing,status. After an the trial court found that
the allegation,defendant did not meet her burden of proving this and
reaffirmed its of herdenial motion. The defendant concedes that the court’s

deference; therefore,resolution of this factual isissue afforded substantial
However,challengeshe does not it. did notshe maintains that she enter

into a knowing plea because the trial court rightsviolated her due process
under the State and Federal failingConstitutions in to advise her of the

of adversepossibility immigration consequences. first addressWe the
Constitution,defendant’s claimunder relythe State and on onlyfederal law

(1983).in analysis. Ball, 226,to aid our State v. 124 N.H. 231-33

contendere,aBecause conviction results from a of noloplea we find
no reason to distinguishhere a nolo from aplea plea guilty.of See State v.

(1902)(“[A]LaRose, 435, 43871 N.H. nolo hasplea of contendere the same
legal plea (2008)effect of 21guilty.”); §as a Am. 2dJUR. Criminal Law 676
(“For practical ofpurposes, pleaa nolo contendere is a plea guilty,of or the

(footnote omitted)).functional or plea.”substantive of aequivalent such
Therefore, our jurisprudence pleasregarding guilty applicableis here.

“Aguilty plea knowing, voluntarymust be and tointelligent, be valid.”
Dansereau, 596, (2008) omitted).State v. 157 (quotation “Thus,N.H. 603 a

defendant voluntarilymust waive his andrights fully understand the
elements of the offense to which he is pleading, consequencesthe direct of

plea,the the rightsand he is forfeiting.” (quotationId. and brackets
omitted). In a collateral attack of a guilty plea, the defendant bears the
initial burden and must describe specificthe manner in thewhich waiver
was in involuntaryfact or understanding,without and atmust least go
forward with evidence to specificsufficient indicate that his claim presents

genuine adjudication. (2007).a for 435,issue State v. 156Offen, N.H. 438 If
burden,the defendant meets his initial if theand record indicates that the

courttrial affirmatively inquired into the knowledge and volition of the
plea,defendant’s then the defendant has the burden to bydemonstrate

clear and convincing thatevidence the trial court was and thatwrong his
wasplea involuntaryeither or theunknowing for reason he specifically

hand,claims. Id. On the other if inadequatethere is no record or an record
of the trial inquiriescourt’s into the defendant’s volition and knowledge, the
State has the respondburden to to the claim bydefendant’s demonstrating
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involuntary knowingorthat the wasdegree pleaconvincingandto a clear
413,Arsenault, 416N.H.v. 153challenged. Staterespect specificallythe

(2006).
specificthedescribinginitial ofher burdenHere, carriedthe defendant

thechallengedoes notunknowing; sheher waspleain whichmanner
that itacknowledgedcourtBecause the districtof her plea.voluntariness

ofconsequences [her]immigrationpossibledefendant ofnot advise the“did
demonstrate, to a clear andtoid., to the Statethe burden shiftsseeplea,”

N.H.knowing. Offen, 156plea wasthat the defendant’sconvincing degree,
knowing, the Statepleathat her wasits contentionsupportat To438.

of the directthe defendanttrial advisedproperlythat the courtmaintains
Moreover, contends that Padillathe Stateplea.of herconsequences

a trial courtby requiringprocess righta new due“cannot be read to create
plea.”her guiltyofimmigration consequencesof theto inform a defendant

duea of constitutionalheld that as matterconsistentlyhaveWe
ofconsequencesdirectbe advised of thethe defendant mustprocess,
inconsequences,collateralpotentialnot theentering guilty plea,a but

Fournier,v. 118knowing.considered Statepleafor to beguiltyorder the
(1978) curiam) (“[Defendant theonly be advised of230, 231 need(perN.H.

which areconsequencesand not ofguilty pleaof hisconsequencesdirect
(1990); atElliott, 190, 192 126 N.H.collateral.”); Harper,133 N.H.State v.

(1970).742, In thisStates, adopting755821; v. 397 U.S.Bradysee United
of anto the commissionrule, “consequencesthat attendantrecognizedwe

unforeseeable, to more wouldrequirelogicallynumerous andoffense are so
impossible,trial court anupon theabsurdity imposean and wouldbe

Fournier, at 231. Al­unwarranted, 118 N.H.unnecessary burden.”and
conse­“[p]ossible immigrationthatthe district court concludedthough

Aof a classconsequencea and not a directcollateralquence^ constitute]
on thisconviction,” opined particularnot previouslywe havemisdemeanor

issue.
is a collateraldeportationconcluded thatjurisdictions haveOther

State, 177, 182-84See, v. 697S.E.2dplea. e.g.,of a Smithconsequence guilty
381 (Ill. 2011),(Ga. Gutierrez, 365, appeal2010); App.954 N.E.2dv.People

Padilla,(Ill. 2011). Nevertheless, on 130 S.denied, relying962 N.E.2d 485
“knowledge regarding deportation1482, argues thatCt. at the defendant

—— isconsequencesmaythat there be suchwarningat aor least
necessary ‘knowing’plea.”to a

the sentenc­as those withinmay be describedconsequences“Direct
court, consequencesothermanyto theopposedof the trial asing authority

Smith, 697conviction.”from a criminalmaythat resultto a defendant
(9thAmador-Leal, 511,276 F.3d 514v.181-82; StatesS.E.2d at see United
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2002) (“TheCir. direct consequencedistinction between a and collateral of
definite,a plea representsturns on the awhether result immediate and

largely automatic effect on of therange punishment.”the defendant’s
omitted)). contrast,In(quotations consequences “require[] appli­collateral

cation of a to the oflegal provision extraneous definition the criminal
offense and forprovisions sentencingthe those convicted under it.”

(1995)State, 182, 186 omitted);Diamontopoulas v. 140 N.H. see(quotation
Elliott,also N.H. at133 192 “habitual act is a classic(noting offender

inexample of a... collateral the sense the[consequence], consequencethat
arequires application legalof provision extraneous to the definition of the

criminal offense and the provisions sentencingfor those convictedunder it”
(citation omitted)).

The suggestsdefendant that “Padilla’s Sixth Amendment holding re-
quiring regarding deportation’‘advice before a [guilty] isplea” accepted, is

similar“transferrable to a Fourteenth Amendment requirement that a trial
court provide ‘warninga deportation’ toregarding unrepresented defen-

(Brackets omitted).dants.” Thus, contends,she no need classifythere is to
immigration because,as either a direct consequenceor collateral following

logic,Padilla’s of potential deportation“awareness proceedings is central
to a knowing under ourplea” constitution. We to acceptdecline the

readingdefendant’s broad of Padilla.
In Padilla, Supremethe “whether,Court addressed as a matter of

law,federal had an obligation[the defendant’s] counsel advise himto that
the offense to which he was inpleading guilty would hisresult removal.”
Padilla, 1478;at130 S. Ct. id. at (holding1486 must“counsel inform her
client whether ofpleahis carries a risk deportation”). In addressing this
issue, the explainedCourt that law has criminal“[o]ur enmeshed convic-
tions penaltyand the of fordeportation nearly century,”a and “recent
changes in immigrationour nearlylaw have made removal an automatic
result for a broad class of noncitizen offenders.” atId. 1481. After

“it isacknowledging that ‘most difficult’to divorce the frompenalty the
context,”convictionin the deportation and that “quitethe Court is confident

that noncitizen facingdefendants a risk of for adeportation particular
difficult,”offense find it moreeven the Court stated “[d]eportationthat as

is,a consequence of a criminal conviction because of its close connection to
the criminal process, uniquely difficult to aclassify as either direct or a
collateral consequence.” Id. at Consequently,1481-82. the Court concluded
that whether counsel is constitutionally effective under the Sixth
Amendment not onturns whether counsel advises the defendant of the
direct consequences guiltyand collateral of a plea, but rather whether
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“ prevailing professionalunderperformance was ‘reasonable[]counsel’s
” 668,Washington,v. 466 U.S. 688(quotingId. at 1482 Stricklandnorms.’

(1984)).

link the assistance ofefforts to ineffectiveDespite the defendant’s
analysis,in Padilla the due the twoanalysis processrelied on andcounsel

differ markedly.

dutyto the court’sconsequencesDirect and collateral relate trial
voluntarilyare and enteredguilty pleas knowinglyto ensure that

process,a matter of Fifth Amendment due while ineffectiveas
lawyer’sof to duty pursu-assistance counsel relates the defense

ant to the Sixth Amendment.

may. . . This that defense beapproach clarifies counsel
in a to forguilty plea professionalineffective relation to due duties

thatrepresentationthe of their individual clients a standardset
— — onhigher traditionally imposeddifferent and than those

trial courts for whomconducting plea hearings defendants about
judges verythe know little.often

(citations omitted).Smith, While recognized697 S.E.2d at 183-84 Padilla
defendants,risks it “didimportancethe of removal to non-citizen not

issue, rejectthe direct doctrine to that or the basicconsequencesextend
consequencesand collateral in determiningdistinction between direct

plea knowingly voluntarilywhether a defendant’s was and entered.”guilty
184; Salazar, 2010-0296-PR,at see 2 2011Id. Arizona v. No. CA-CR WL

(Ariz. 2011)285554, 19,*2 (“Despiteat Jan.App.Ct. the Court’s broad
defendants,about of criminal convictions to non-citizenlanguage perilsthe

ultimately disagreement applyit did not resolve the over how to the
(quotationsdistinction.” brackets omit-consequences anddirect/collateral

ted)).
in Amador-pre-Padilla analysisThe Ninth Circuit’s United States v.

Amador-Leal, convictionLeal is instructive. In the defendant hisappealed
Amador-Leal, at 513.following guilty plea.and sentence his 276 F.3d The

(9thKenton,v. F.2d 946 Cir.challengeddefendant whether Fruchtman 531
collateral,1976), immigration consequenceswhich that were wasconcluded

argued “practicallylaw. Id. at 513. He that since removal wasgoodstill
since Fruchtman was de-immigrationunder laws enactedguaranteed

at omit-cided,” immigration longer (quotationsno collateral. Id. 514was
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ted). arguedhe that the trial failed to informAccordingly, because court
removal,him of the of did notpossibility plea comport processhis with due

involuntary.and was Id.
conviction,In affirming his the Ninth Circuit Fmchtman andfollowed

laws,despite developments immigrationconcluded that the recent in
adeportation consequence.remained collateral Id. at 515-16. The court

that aexplained distinction between direct and collateral“[t]he conse-
quence definite,of a turns on theplea whether result arepresents

largelyimmediate on rangeand automatic effect the of the defendant’s
omitted).punishment.” (quotation addition,Id. at 514 In courtthe reasoned

“when,that as in the case of indeportation, the issue was notconsequence
the sentence of the court which pleathe of anotheraccepted agencybut
over which judgethe trial has no control and for which he has no

11responsibility, Rule the[of Federal Rules of Criminal Procedure]
onimposes no the District toduty Court advise a defendant of such

omitted).consequences.” (quotationsId.
(9th 2011)In United v. 635Delgado-Ramos,States F.3d 1237 Cir. (per

curiam), Padilla,decided after the Ninth Circuit again addressed the due
process In Delgado-Ramos,issue. the defendant hisappealed conviction
after the court him immigrationdistrict failed to inform of the conse-
quences duringof his plea plea colloquy.the Id. at On appeal,1238. the

“thatargueddefendant Padilla ‘casts doubt’ on the continued force of
HoldingAmador-Leal!’ Id. that the district court need not advise defen-

dants potential immigrationof consequences, the court noted that “to hold
interveningthat an Supreme ‘effectivelyCourt decision has overruled’

circuit precedent, the intervening simplydecision must do more than ‘cast
Rather,doubt’ on our precedent. theoryit must undercut or reasoningthe

underlying the circuit inprior precedent such a that theway cases are
omitted).clearly irreconcilable.” Id. at 1239 The(quotations court con-

cluded that Padilla’s isholding directly applicable“[w]hile to [its] Sixth
...,analysisAmendment it on alight obligationssheds no the district court

may have 11 Thus,under Rule and process.”due Id. at 1241. the court
conviction,affirmed the defendant’s concluding the district court did not err

in to him offailing possible immigrationadvise ofconsequences his Id.plea.

While are mindful Supremewe of the Court’s observation in
Padilla that “[d]eportation as a of a convictionconsequence criminal is ...
uniquely difficult aclassifyto as either direct or consequence,”collateral
Padilla, 1482,130 at agreeS. Ct. we with the Ninth andCircuit conclude
that speakPadilla does not to of aprocess obligationsthe due trial court

Moreover,aaccepting guilty plea. join jurisdictionswe the other that have
immigrationconcluded that areconsequences consequencescollateral of a
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notdoprocess protectionsconstitutional duethat our state’sand holdplea,
potential consequencesof suchto advise defendantstrial courtsrequire

itsthat the State has metwe concludeAccordingly,during plea colloquies.
that the defen-demonstrate, convincing degree,to a clear andtoburden

knowing.pleadant’s was

18, 2010,however, the standardnote, that effective NovemberWe
followingcontains theof form nowrightsand waiveracknowledgment

language:

States, I thatunderstanda citizen of the UnitedIf I am not
crime(s) I to GUILTYpleadfor which intendof theconviction

to,but not limitedconsequences, includingmay immigrationhave
States, intoexclusion from admissionfrom the Uniteddeportation

States, to the lawspursuantor denial of naturalizationthe United
the States.of United

to alertacknowledge trial courts’ effortsAlthough required,not we
question“for there is no thatconsequences,to these potentialdefendants

to aliens contem-importantof a conviction areimmigration consequences
Nevertheless,Amador-Leal, because276 F.3d at 517.plating plea.”a

collateral, failure here to adviseare the court’simmigration consequences
unknowing.pleathem did not render her nolo contenderethe defendant of

at least as much asprovides protectionthe ConstitutionBecause State
circumstances, the sameunder these we reachthe Federal Constitution
as we do under the State Constitu-result under the Federal Constitution
286, (1995); v.140 N.H. 289 BordenkircherLaforest,tion. See State v.

238, (1969),(1978); Alabama, 242v. 395 U.S.Hayes, Boykin434 U.S. 357
in States v.groundsstatute on other as stated Unitedsuperseded by

(10th 1990).Gomez-Cuevas, 917 F.2d 1521 Cir.

Affirmed.

DUGGAN, J.,LYNN, JJ., concurred;Dalianis, C.J., and HICKS and
490:3,retired, under concurred.specially assigned RSA


