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a Elliot,the taker short distance to forcefully retrieve his 11property. N.H.
at 544. reportThe Commission’s thus explicitly illustrates the legislative

justifiedintent behind RSA 627:8: the use of force in defense of property is
theft,not limited to instances of applies anybut to instance of what would

“reasonably appear to anbe unlawful taking,” regardless of the taker’s
Reportintent. at 26-27. We therefore conclude that trialthe court erred in

torefusing give the defendant’s requested jury instruction on the basis of
insufficient evidence that the complainant had committed a theft. We make

rulingno on any other consideration affecting the defendant’s entitlement
to such a jury uponinstruction retrial.

in part; reversed in part;Affirmed
and remanded.

Dalianis, C.J., LYNN, JJ.,and HICKS and concurred.
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(NicholasDelaney, Cort,A. attorney generalMichael assistant attorney
general, orally),on the brief for the State.and

Concord,Wolford, defender,L. on theappellateLisa assistant of brief
orally, for theand defendant.

Guild,DALIANIS, defendant,C.J. The Joshua his conviction aappeals by
assault, 632-A:3,of IIIjury on one count felonious sexual see RSA (Supp.

(AFSA),2011), count of aggravatedand one felonious sexual assault see
632-A:2, 2011),(Supp. involvingII minor victim.RSA both the same He

J.): (1)(McNamara,that violatedSuperiorcontends the Court New
(2007)632-A.-6, byRule of failingEvidence 615 and RSA toHampshire IV

(2)mother;minor his motionerroneouslythe victim’s denied tosequester
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(3)jurora without adisqualify conducting juror;first voir dire of the and
erroneously denied his motion to charge.dismiss the AFSA We affirm.

juryThe could have found the infollowing facts. The assaults this case
2006,in Februaryoccurred when approximatelythe victim was ten and

defendant,yearsone-half old. The boyfriend,who was her aunt’s hisput
shirt,hand under the victim’s then slid it under her underwear and rubbed

her buttocks. He then touched her genitals over her underwear and asked
if said, “[n]o,”he could touch her vagina. When she he moved his hand back
to her buttocks. The victim reported the assaults toimmediately her

and,mother later that today, police.the

I. Sequestration Victim’s Motherof

632-A:6,The defendant first thatargues the trial court violated RSA IV
and Rule 615 itwhen denied his torequest sequester the victim’s mother
during the victim’s testimony. provides:Rule 615

At requestthe of a party the court shall in criminal cases and
inmay civil cases order witnesses excluded so that they cannot

witnesses,hear the oftestimony other and it may make the order
(1)of its own motion. This rule does not authorize exclusion of a

party crime, (2)who is a natural person or a victim of the or an
officer or of a inemployee party a civil whichcase is not a natural
person designated (3)as its representative itsby attorney, or a
person whose presence byis shown a toparty be essential to the
presentation of the party’s cause.

added.) 632-A:6,(Emphasis RSA similarly provides:IV

At the ofrequest shall,a party the court in cases under RSA
632-A Offenses],[Sexual Assault and Related order witnesses
excluded so that cannotthey hear the testimony of other wit-
nesses, and it may make the order of its ownmotion. This does not
authorize exclusion of a party who is a natural person or a victim

crime,of the personor a presencewhose is by partyshown a to be
essential to the presentation of party’sthe cause.

added.)(Emphasis argues 632-A:6,The defendant that Rule 615 and RSA
IV mandate that the court asequester witness in a criminal upontrial
request. The defendant contends that the trial court violated both the rule
and the statute itwhen denied his torequest sequester mother,the victim’s
and that this requireserror automatic reversal.

632-A:6,Rule 615 and RSA IV “codified a well-established common
law tradition of sequestering witnesses as a means of discouraging and
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Jackson,v.fabrication, collusion.” United Statesinaccuracy, andexposing
1995) omitted; Federal Rule(2d discussing128, 133 (quotationCir.60 F.3d

The SupremeNotes.615); Reporter’sN.H. R. Ev. 615Evidence seeof
inheritance of“partis of ourpractice,that this whichhas observedCourt

(1) aexerciseslaw,” purposes: “[i]tserves twothe common Germanic
to that of earlier wit­testimonytheir‘tailoring’on witnessesrestraint

(2) than candid.”testimony that is lessnesses”; detecting“it aids inand
(1976) omitted);80, seeStates, (quotation425 U.S. 87v. UnitedGeders

Jackson, 60 F.3d at 133.
assume, that thedeciding,appeal,of this we withoutpurposesFor the

therequest sequestertotrial court when it denied the defendant’serred
Edinborough,v. 625VirginBut see Islandsvictim’s mother. Government of

(3d 1980) (trial to allow of472, parentcourt has discretion474-75 Cir.F.2d
witnesses whoexceptionin courtroom under forwitness to remainyoung

case); Bonner,v. 601N.E.2dparty’sto of Com.presentationare “essential”
1992)(Mass. (no fourteen-year-­to allowmother of32, 34, Ct. errorApp.35

However,testimony). weduringin courtroom victim’sold victim to remain
that error mandates reversalinvitation to rule thisdecline the defendant’s

further inquiry.without
Dixon,v. 177upon Peoplehis the defendant reliessupport argument,To

(N.J.(Ill. 1963),1961), DiModica,v. 192 A.2d 825N.E.2d 206 State
(N.J. 1980),Czachor,v. 413 A.2d 593grounds byoverruled on other State

(Ark. 1972), forState, none of which standv. 479 S.W.2d 873Vaughnand
Findingadvances. littlese rule of reversal that the defendantperthe

rule, turn to otherse reversal wesupport perfor the defendant’s
a trialthe standard of review of court’sjurisdictions, which have addressed

decision.sequestration
615, is similarFederal Rule of Evidence whichconstruingFederal courts

615, “[althoughthat exclusion ofto Rule have decidedHampshireNew
ofmandatory,a ... a trial court’s violationwitnesses criminal is[in trial]

. . if theonly party... is for reversal .groundsRule 615[Federal]
the error.” Annota-substantially prejudiced bywasrequesting exclusion

Evidence,tion, 615 Federal RulesExclusion Under RuleWitnesses of ofof
(2002) added).549, courts have(emphasisA.L.R. Fed. 568 “Some181

exclu-party requestingon theshowing prejudicethe burden ofplaced
sion, prejudice resultinghave taken the view that... a number of courtsbut

and thepresumedof Rule 615 isfrom a trial court’s violation [Federal]
that violationto show thesequestrationis on the party opposingburden

Third, Fifth,Inor harmless error.” Id. the Sixthprejudicialwas not was
proof partyburden of is on theAppeals,Courts of theEighthand Circuit

476;F.2d atEdinborough, 625exclusion of witnesses. Seerequesting
(5th 2002); L.Green, 886, WilliamF.3d 891-92 Cir.States v. 293United
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(6th136,C.I.R.,v. F.2d 140-41Family Pure Trust 958 Cir.EquityComer
(8th 1985).Electronic, 311,1992); Inc.,Hollman v. Dale 752 F.2d 313 Cir.

Second,contrast, in the Fourth and Ninth Courts ofBy Appeals,Circuit
from to isprejudice presumed,the failure exclude witnesses and the
on party sequestration anyburden is the to show that erroropposing was

Jackson, 136-37; Farnham,harmless. See 60 F.3d at States v.United 791
(4th331, 1986); Seschillie, 1208,F.2d 335 Cir. United States v. 310 F.3d

(9th 2002).1214-17 Cir.
similarlycourts are divided upon question,State this with some state

placing uponcourts the of proving prejudice party seekingburden the
see, (Conn.616,v.sequestration, e.g., Morgan,State 797 632 App.A.2d Ct.

2002), prejudiceand others presuming and the burden ofplacing proving
upon see,harmless error party opposing sequestration, e.g.,the v.Stafford

(Ind.State, 2000).326,736 N.E.2d 331 Ct. App.

In case,a criminal believe view that“[w]e the correct is the burden
error,to demonstrate lack of orprejudice, properlyharmless falls on the

thatparty opposed Jackson,had sequestration.” “First,...60 F.3d at 136.
placing the burden of persuasion on the virtuallymovant demands the
impossible; onlywith hindsight could a demonstrateparty what would20/20

been “Moreover,have said had a been sequestered.”witness Id. placing the
errorharmless burden on the party opposed sequestrationthat had is

expressconsistent with Rule 615’s in favor ofpresumption sequestration.”
Id. As the Fourth Court AppealsCircuit of aptly explained:has

mandatory,[W]e understand the unambiguous language of the
rule to reflect recognition anythe drafters’ that defendant . . .

impossiblewould find it almost to sustain the burden of proving
the negative thatinference non-sequestered[the testi-witness’s]
mony would sequestered.have been different had Ahe been strict
prejudice ofrequirement this sort only undulywould be not harsh
but also in thatself-defeating, it awould swallow rule carefully
designed to aid the truth-seeking process and preserve the
durability and ofacceptability verdicts. Rule 615 thus reflects an
a priori judgment in favor of andsequestration, the exceptions
should be innarrowlyconstrued favor partyof the requesting
sequestration.

Farnham, when,791 F.2d at Accordingly,335. we that inhold a criminal
trial, a 632-A:6,trial court has violated Rule 615 byand RSA IV tofailing

witness,asequester a new trial is in order proves anyunless the State that
Jackson,was abeyonderror harmless reasonable doubt. See 60 F.3d at 137

standard).federal(applying harmless error
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anyin the case before usconclude thatanalysis, wethisApplying
that anSee id. To establishhas been rebutted.prejudiceofpresumption

doubt thatharmless, beyond a reasonableprovemustthe Stateerror was
(2011).Peters, 30,162 N.H. 36v.the verdict. Statedid not affectthe error

abeyondharmlessmaya witness besequesterin tofailingAn error
testimony,witness’sif, non-sequesteredwithout theevenreasonable doubt

nature,overwhelmingis of anguiltdefendant’sevidence of thethe other
testimony merelyiswitness’snon-sequesteredtheweightor andquantity,

of the State’sstrengthin to therelationinconsequentialcumulative or
Jackson, at 137.id.; 60 F.3dsee alsoguilt.evidence of See

assault,sexualone count of feloniouschargedwas withThe defendant
with his hand. Hethe victim’s buttocks“intentionally touching”specifically

AFSA, “intentionallyspecificallycount ofwith onechargedwas also
clothing.”herwith his hand overgenitaliathetouching [victim’s]

(2003),Gonzalez, 74, and State v.Here, 150 N.H. 79in v.as State
(1992), to theLemieux, 329, damagingthe evidence mostN.H. 331-32136

trial,of assaults. At thedescription thewas the victim’s detaileddefendant
thebirthday,victim’s fifteenththan a month before thebeganwhich less

many yearsas as fourto recall events that had occurredvictim was able
Gonzalez, that the assaults150 N.H. at 79. She testifiedearlier. See

victim’s grand-Aunt shared with theat the home her Cassieoccurred
inassaults, the victim had sleptthenightand uncle. The beforemother

The defendant was Cassie’sat her home.grandmother’sCassie’s bedroom
stayed night.too had theboyfriend, and he

assaults, “droppedhad off’parentsof the the victim’smorningOn the
house, victim and herand thegrandmother’svictim’s sisters at thethe

a with Cassie and theto watch moviegonesisters had to Cassie’s bedroom
thatsoon became bored andtestified that her sistersdefendant. The victim

cards, the victim and theplay leavingtothey upstairsand Cassie went
onand the defendant werein bedroom. The victimdefendant alone Cassie’s

did, he putvictim “to scoot over.”When shewhen he asked theCassie’s bed
Theher back under her shirt.began rubbingarm her andhis around

.butt. . undervictim’s] [her]“slid his hand down to [thedefendant then
—under the underweartestified: “He kind of wentunderwear.” The victim

over to the and askedpantsand slid his handI mean over the underwear
— this, mywas Shevagina.”asked can I touch whichif or down andpatted

underwear, and when shehis hand was over herpoint,testified that at this
myhe “went back over to butt.”vagina,him that could not touch hertold he

Cassie, whojury heard fromtestimony,to the victim’s theIn addition
bedroom, “upset...run from theup [and]saw the victimtestified that she

“Auntie, is]I don’t think defendant[thetold Cassie:shaking.” The victim
he arrived atalso testified that whenThe victim’s fatherguy you.”the for
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the grandmother’s house that morning, he saw that the victim’s face was
red,”“totally and he could tell that she had been crying. expressedHe

concern totallybecause had crying.“[s]he been Her face was bloody red.”
The victim’s older sister also testified that upstairsshe was playing cards
while the victim was downstairs in Cassie’s bedroom with the defendant.
After she finished her card game, she saw victim upstairsthe come in tears.

The victim’s did testifymother not about the assaults. Her testimony was
cumulative of testimony jurythe alreadyhad heard regarding what
happened when she arrived at Cassie’s house on the morning of the
assaults, and the However,victim’s contacts with police.the the victim’s
mother’s testimony “was not a mere echo” of the victim’s testimony.
Bonner, 601 at instance,N.E.2d 34. For the victim testified that she told
her mother that her;the defendant had “hurt” her mother said that the
victim told her that the defendant had “touched” her. Additionally, the
victim testified that when her house,mother arrived at the the defendant

inwas the bathroom. The victim’s mother testified that when she arrived at
house,the she walked bedroom,downstairs to Cassie’s where she saw the

victim lying on the bed with Cassie and the defendant.

Because the defendant’s conviction supported byis other substantial
evidence, and because the evidence does not support a conclusion that the
victim’s mother tailored her testimony to the testimony,victim’s we hold
that any error in failing to sequester the victim’s mother was harmless
beyond a reasonable doubt. id. at 34-35.Cf.

II. Voir Dire Jurorof

The defendant next asserts that the trial court erred when it denied his
motion disqualify jurorto a without first conducting voir dire of juror.the
After closing arguments and the charge jury,to the the defendant raised
concerns juror’sabout the behavior:

[DEFENSE It was broughtCOUNSEL]: to my attention that
— —juror No. 4 was and I noticed a little of it but was herrolling

eyes, laughing, gesticulating during my closing argument. I think
she’s evidenced that she has already made herup mind in this
case, quite clearly by how she reacted to me during my closing
argument.

Specifically, it’s been brought myto attention that she was
atlaughing me at one Ipoint. hope that’s not a myreflection on

abilities, but the it,evidence as she believes but I feel it’s revealed
that remained,she has not to this point, fair and impartial, as
she’s required to do.
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pre-that the lawIAnd understandCOUNSEL]:[DEFENSE
However, Ifollowthe instructions.goingare tojurorsthesumes

think hasn’t done that.that sheactions she’s evidencedby her

presump-to make aWell, very difficultI think it’sTHE COURT:
watchingIsayI’ll also wasbody language.juror’son ation based

thatthat led me to believeanythingand I did not observejury,the
that would nother mind sheclearly upmadejurorthe had so

I to she’llpresumethe law is haveI thinkfollowthe instructions.
— I it’s a motioninstructions, I to assumegoingso amfollowthe

juror.adisqualifyto

is,Yes, it Your Honor. Yes.COUNSEL]:[DEFENSE

—to thatgoing denyTHE I’mCOURT:

athat because he articulatedcontendsthe defendantappeal,On
biased, the trial court wasjurorthat the wassuspecttosufficient basis

not for ourargument preservedThis isjuror.to voir dire therequired
concedes, the trial courtbecause, he never askedas the defendantreview

is notthatjuror. argues preservationThe defendantto voir dire the
to theindependent duty questiontrial court had anthenecessary because

concerning the trialuponhe relies casesjuror. argument,To thissupport
maythat a be biased orjuryin “a colorable claiminvestigatingcourt’s role

communication,” Rideout,v. 143 N.H.contact or Statebytainted extrinsic
(1999). made, “mustclaim is the court363, such a colorable365 When

incidentallegedto determine whether theadequate inquiryundertake an
and, so, Id. This line of cases isprejudicial.”if whether it wasoccurred

contact orwhen, here, anyof extrinsicallegationas there is noinapplicable
(2002).Bader, 265, Because the148 N.H. 279communication. See State v.

review, we decline toargumentthis for ourpreservedefendant did not
address it.

EvidenceCharge Against WeightonIII. Conviction AFSA of

itthat trial court erred when deniedargues theFinally, the defendant
the verdict on thecharge jury’sthe becausehis motion to disihiss AFSA

However, theof the evidence.against weightwas thechargeAFSA
case,of the andwas made at the close State’sdefendant’s motion to dismiss

been, to thewas, challengehave aonlyand couldjunctureat that
Hill,in v. 163N.H.clarified Staterecentlythe evidence.As wesufficiencyof
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(2012), objection394 such a motion does not anpreserve juryto the verdict
upon weightbased the of the Accordingly,evidence. because the defen-

review,dant’s is not for ourargument preserved we decline to address it
substantively.

Affirmed.

ConboyHicks, Lynn, JJ.,and concurred.
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