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Buckley and ofZopf DiPadova,Claremont F.(Anthony brief),Jr. on the
for Michael W. O’Hearne and Marie E. O’Hearne.

Atwood,Clauson & of Hanover (Bradford brief),T. Atwood on the for
McClammer, Jr.,James U. individually and as Trustee of the Profit Sharing

Plan of Connecticut Valley Services,Environmental Inc.

Hicks, J. McClammer, Jr.,James U. Trustee of the Profit PlanSharing
of the Connecticut Valley Services, Inc.,Environmental appeals an order of

Superiorthe J.),Court (Wageling, following a bench trial merits,on the
inruling favor of Michael W. O’Hearne and Marie E. O’Hearne on the

parties’ cross-petitions to quiet title and for injunctive relief. We affirm.
partiesThe own inadjoining lots the vicinity of the SugarLittle inRiver
Charlestown;North McClammer owns lot,the southerly while the

O’Hearnes own the lot to the north. Historically, both lots partwere of a
larger parcel river,bisected by the generallywhich inruns an east-west

1790,direction at that point. In largerthe parcel was bysubdivided a deed
“allconveying that part parcelor of land andbeing lying on the North side

of Little Sugar River... [e]xcept quartersthree of an acre of land that will
best aaccommodate Mill Spot.” Title to is,the O’Hearne lot ultimately,
derived from conveyance,this while the McClammer lot was inincluded the
land byretained the grantor of the 1790 deed.

1929,Prior to deeds within McClammer’s chain of title referenced the
river in describing the northern bound of parcel. instance,his For an 1872
deed contained the following legal description of the lot:McClammer

beginning near the south end of the South Bridge on SugarLittle
River and running southwesterly on highwaythe ... to land of
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Howard toon land of saidnortherlythenceP & M Howardsaid
to theriver, on said rivereasterlythencebank of saidthe south

beginning....ofplace

chain, however, parcel’sdescribed thewithin the McClammerA1907 deed
of one“Easterly on said river and landrunningnorthern bound as

added.) theone includedof Woodward”(Emphasis “[L]andWoodward.”
lot.O’Hearne

the river atdid not reference1929, parcelMcClammerIn a deed to the
theboundaries, parcelfirst time describedand for thedescribingall in the

of theartificial monuments. Threebetweencourses and distancesby
river, at McClammer describedsouth of the whatmonuments were located

of theportionthe northernplain” alongthe river’s floodedgeas “the of
exist, easternmostwhile thecurrentlyof the monumentsTwoparcel.

(8)(10) inches from themonument, eight“ten feetin the deed asdescribed
deed,in the 1872 wasreferencedsouthwesterly bridgeend of’ the same

(DOT)ofDepartment Transportationby Hampshireremoved the New
in 1980s.bridge earlyit the thereplacedwhen

title also toappearthe chain ofearly deeds within O’HearneAlthough
an 1882 deeddescribing property,river in thehave referenced the

“Easterly on ... landboundary running [ownedasdescribed the southern
thementioningwithoutHighway”to theby predecessors]McClammer’s

chain describe the1936, within the O’Hearneriver at all. Since the deeds
offormerly“on land now orrunningof the asboundary parcelsouthern

men-(easterly),”the also withouthighwaytopredecessor][McClammer’s
the river.tioning

in 1999 from the estate of Louisetitle to his lotacquiredMcClammer
deaths, in 1944andHinchliffe, uponher title the intestateacquiredwho had

indescription1957, propertyof the 1929 deed. Thegranteesof the
in Thedescriptionto the the 1929 deed.deed was identicalMcClammer’s

began removing trees from thearose when McClammerpresent dispute
to the south of theto north of the monuments andlyingof land thestrip

river.
trespassingfrom onenjoinfiled a to McClammerpetitionThe O’Hearnes

byestablishedland, boundarycommon wasasserting parties’their that the
title,McClammer, turn, quiettopetitionin filed his ownthe monuments.

ofthread or center thethat title ran either to the “so-calledclaiming his
northerlymainriver,” “the south side of [its]or to its low water mark on

that hisThereafter, petition, assertingamended hischannel.” McClammer
river,of the andmark on the northern bankhighto the watertitle extended

where,of the river heof land to the northpiecea 0.15 acreincluded
In their1790 was located.claimed, “mill referenced in the deedspot”the
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answers to McClammer’s andpetition petition,amended the O’Hearnes
only theyclaimed not that had record title to the in thatdispute,areas but

they acquired byhad also title adverse and the ofpossession doctrine
boundary by acquiescence.

matters,The trial court consolidated the and a trialfollowing on the
merits, order,ruled in favor of the O’Hearnes. In its narrative trialthe

deeds,court declined to interpret parties’the but instead ruled that
McClammer’s claims bywere barred the twenty-year statute of limitations

(2010),set forth in RSA 508:2 which the court determined had been
triggered byeither the legal description of the inO’Hearne lot the 1882
deed, byor the indescription the 1929deed to predecessors.McClammer’s
Alternatively, the trial court ruled that the O’Hearnes acquiredhad title to
the disputed throughareas adverse possession.

With respect possession,to adverse the trial court found that very“two
important factors inspeak First,[the] favor.” the trial0’Hearne[s’] court
noted that the O’Hearnes asserted ownership pursuant to “a long-standing
sequence deeds,of recorded which support position that the[their]
boundary is bydefined markers.” Both the O’Hearne and McClammer

title,chains of according court,to trialthe had described the parties’
boundary with reference to Second,the monuments since 1936. the trial
court thatfound McClammer’s predecessor-in-title had actual thatnotice
the disputed property was possessed by the O’Hearnes. Specifically, the

(1)trial court noted: Hinchliffe,McClammer’s predecessor, Louise repeat-
edly walked the boundary claimed by the O’Hearnes with Michael

(Michael),O’Hearne and otherwise “acted in a way consistent with [the]
assertion0’Hearne[s’] that she did not consider the thread of the river to

(2)boundary”;be the Hinchliffe wrote a letter to the DOT in in1983
connection with its replacement of the bridge that was consistent with the

(3)O’Hearnes’ claims concerning the boundary; had,and Michael at
Hinchliffe’s request, maintained “No Trespassing” signs on the portion of
land under dispute, and cut down a tree in disputedthe area that was
overhanging property. facts,Hinchliffe’s court,These according to the trial
established that “McClammer’s predecessor in interest abided by the
exclusive boundary, markers,as defined by the and did so for over 20
years.” As to the “millso-called spot,” the trial court nofound evidence that

it,McClammer or Hinchliffe ever used and that the inO’Hearnes fact used
and itimproved over a period exceeding twenty years.

In addition order,to its narrative the trial court ruled on parties’the
detailed requests for findings of fact and rulings of law. Relying upon

Wercinski,Mastroianni 380, (2009),v. 158 N.H. 383 and v.Rauteriberg
Munnis, 20, (1967),108 N.H. 23 the trial court ruled that a boundary may
be established by acquiescence and prevail over contrary descriptions in
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as true forboundarytherecognizethe partiesextent thatdeeds to the
court then foundThe trialaccordingly.their lotsoccupyandtwenty years,

of(1) for a in excessperiodclearly acquiesced,“Hinchliffeand ruled that:
is linepropertythe theseparating parties’lineboundarythat theyears,20

(2)[O’Hearnes]”; had established titlethe O’Hearnesandbyclaimed the
claimedof theacquiescencedue to thepossession both“by adverse

use andby possessionand their continuousLouise Hinchliffeboundary by
in question.”of the land

reconsideration, that the trial court hadarguingmoved forMcClammer
Additionally, hesponte.limitations suaraised the statute ofimproperly

merits, that it hadarguingon therulingsthe trial court’schallenged
the monu-chain of title referencedfound that the O’Hearneerroneously

deeds, ignoredand that itments, construed the relevantimproperlythat it
trialThefinding possession.inconsistent with a of adverseother evidence

sufficientlymotion, that the hadconcludingthe O’Hearnescourt denied
that,andby pleading possession,limitations adverseraised the statute of

time-barred, tostandinghe “lack[ed]McClammer’s claim wasbecause
ownership of thefindings respect O’Hearnes’]with tochallenge [the[its]

strip.”disputed
that trial courtargues theappeal,This followed. On McClammerappeal

(1) was time-barred underquietthat his to titleby: ruling petitionerred
rebutting508:2, rehearinghim a to submit evidenceallowingand notRSA

(2) to inacquired propertythat the title theruling; findingthe O’Hearnes
(3) the 1929acquiescence; relying uponorby possessionadversedispute

deed, findingto its as toambiguous, supportclaims iswhich McClammer
(4) thenot that he had title toboundary; findinglocation of the andthe

“thread,” center,or of the river.

508:2,outset, uponcourt RSAAt we note that the trial reliedthe
groundsas alternativeboundary by acquiescenceandpossession,adverse

claims he “wasin of the O’Hearnes. While McClammerrulingfor favor
he wasruling time-barred]trial court’s suaby sponte [thattheprejudiced

to evidence on adverseopportunity presentwas not anprovidedas he
posses­that the O’Hearnes raised adversethe record reflectspossession,”
partiesin their that theboundary by acquiescence pleadings,sion and

theories, that McClammertrial to those andevidence at relativepresented
law, thathimself, sought rulingof a the O’Hearnesrulingsin his forrequest

possessionelements ... either adversesatisfy legal [of]had to the“fail[ed]
by applyingif trial court erredby Even theboundary acquiescence.”or

reconsideration, lacked508:2, that McClammerby ruling,and onRSA
boundary byon adverse andfindings possessionto itsstanding challenge
trial court’sthesupportsconclude that the evidenceweacquiescence,
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ruling that the O’Hearnes titleacquired through acquiescenceHinchliffe’s
in boundary.the notAccordingly, we need address whether the trial court

byerred orapplying rulingRSA 508:2 that McClammer lacked tostanding
(2007) (trialchallenge Gleich, 488,its v.findings. See Kessler 156 N.H. 494

outcome,court will upheldbe where error does not affect or where we can
occurred).determine that no injury

briefs,We also note that inpartiesthe their and trial inthe court
ruling that the O’Hearnes acquired “bytitle adverse possession ... due to

acquiescence Hinchliffe,”the of the claimed boundary by Louise appear to
conflate the theories of possessionadverse and boundary by acquiescence.
“Toacquire title to real property by adverse possession, possessorthe must

adverse,twenty years continuous,show of exclusive and useuninterrupted
of the land claimed so as to give notice to the owner that an adverse claim

Mastroianni,is being made.” 158 N.H. at 382.Absent actual bynotice the
dispossessed party of the possession land,adverse of his or her law“[t]he
requires occasional,more than trespassory maintenance [of another’s
property] title;in order to perfect adverse the use must be sufficiently
notorious to ajustify presumption that the owner was notified of [the

Blagbrough Family Prods.,claim].” Trust v.Realty A & T Forest 155 N.H.
29, (2007); Mastroianni,34 see 158 N.H. at 383-84.

contrast,By “[acquiescence may establish a boundary where the
forparties twenty years or more have arecognized certain asboundary

thebeing true one and have theiroccupied respective lots accordingly.”
23;Rautenberg, Mastroianni,108N.H. at see 158 N.H. at 383. “The bound

thus inacquiesced will prevail even over descriptionthe in the deeds.”
Rautenberg, 108 N.H. at 23. To boundaryestablish a by acquiescence, a

(1)party generally must prove partiesthat: the adjoining landowners;are
(2) who have occupied (3)their respective uplots to a certain boundary;
which they have recognized as the true boundary lots;separating the and
(4) have done so for at twenty years. id.; POWELL,least See 9 R. POWELL

Property (MichaelReal 68.05[2],§ON ed., 2011).at 68-24 Allan Wolf A
boundary by acquiescenceestablished is uponconclusive insuccessors title.

Farm, (Vt. 1997).Enman, 1089,Lakeview Inc. v. 689A.2d 1092

doctrines,Although these in practical application, similar,may be
they are distinct theories that have developed independently from each

in See,other both New Hampshire and elsewhere. e.g.,Spilinek v.Spilinek,
(Neb.122,337 1983);N.W.2d 124 301,Walters v. Snyder, 570 N.W.2d 303

(Mich. 1997); POWELL,Ct. App. §see also 9 R. supra (distinguish­68.05[3]
ing boundary by acquiescence from estoppel,doctrines of adverse posses­
sion and post-conveyance agreement). possessionWhile “adverse developed
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land,”of Hewesrecoverylimitation on actions for thefrom the statutes of
Bruno, 32, (1981), boundary bythatlong ago explained121 33 wev. N.H.

apublic policy, preclude[thatofgrounded “upon principlesisacquiescence
oneboundary oppositiona line in tosetting up insisting uponfrom orparty]

to, sides, twentyfor more thansteadily uponhas been adhered bothwhich
(1860).380,41 N.H. 384years,” Chickering,Richardson v.

case, mayand the trial court not havealthough partiesIn this the
byandpossession boundarythe doctrines of adversecarefully delineated

correctly boundary maytrial court noted that a betheacquiescence,
correct,boundarymutual of the asby parties’ recognitionestablished the

context,lots, Intwenty years.of their for weoccupationand consistent
for a“acquiesced,trial court’s determinations that Hinchliffeconstrue the

O’Hearnes,theboundary byin of 20 in the claimedperiod years,”excess
in dispute throughtitle to the landand that the O’Hearnes established

therulingas a that the O’Hearnes satisfiedacquiescence,Hinchliffe’s
trial court’sboundary by acquiescence.of “We review therequirements

novo, supported byto its of fact if thelegal rulings findingsde but defer
(citation omitted).Mastroianni,record.” 158 N.H. at 382

Michael, who had lived ontestimony supports ruling.The at trial this
trial, that asyearslot for at the time of testifiedsixty-eightthe O’Hearne

(Walter),child,a his father and Walter O’Hearnepredecessor-in-title,
boundaryoutpoint boundarywould take him across the river and the and

Hinchliffe, who hadmarkers to him. Michael further testified that he and
1997,intitle to the lot from 1957 until her death walkedsole McClammer

andboundary multiple throughout yearsline on occasions thetogetherthe
Michael, Hinchliffeboundary Accordingidentified the markers. to herself

this“boundary” upontold him that the monuments were markers. Based
that Hinchliffetestimony, supportablythe trial court found Michael and

manyclaims it to exist. . . timesboundary“walked the line as [Michael]
exceeding] twenty years,” theyover a of time . . . and thatperiod

and . . .survey“identified the markers now identified on [Michael’s]
boundaryinrecognized boundary survey beingthe shown as the true[his]

respectivethe properties.”between
1983,that in Hinchliffetestimony,Consistent with this the record reflects

andwrote the and advised it of her intention “to meet [with Walter]DOT
bridgehave a marker 10 ft. 8 inches from the concrete end of theplaced

feet, ofSugar eight bridgeover Little River.”Ten inches from the end the
in the 1929 deed of the monumentis consistent with the location identified

Alsoreplacement bridge.removed the DOT in connection with its of theby
in Hinchliffe and Walterbridge replacement,connection with the both

1983;inof their land to the State the deed fromportionsdeeded small
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river,Walter included 0.02 acres of land both north and south of the
Hinchliffe,”“bybounded to the south land... of... while Hinchliffe deeded

0.01 of ofextending “[n]ortherlyacres land to land ... Walter.” The DOT’s
survey bridge boundaryof the identifies the between the McClammer and

lots as ofbeing sustainablyO’Hearne south the river. The trial court found
this evidence to thatestablish both the O’Heames and Hinchliffe recog-
nized “that the true location of now disputed boundarythe is consistent

boundarywith the” claimed by the O’Hearnes.
In addition to testimony establishing Hinchliffe’s ofrecognition the

markers,monuments as boundary presentedthe O’Hearnes other testi-
mony demonstrating their of the inoccupation dispute, recogni-area and
tion of occupation by instance,their predecessors.McClammer’s For

1950s, Elie,Michael testified that in the early Charles Hinchliffe’sbrother
deed,and a ofgrantee the 1929 requested permission from to run anWalter

irrigation line from the river and between two of the inmarkers order to
irrigate strawberry on thebeds McClammer lot. Michael also testified that
Hinchliffe asked him to southkeep the area of river ofthe and north the

free of preventmarkers debris to flooding onto thatproperty,her and he
requestwould with hercomply by cutting wood in clearingthat area and it

of debris. He further testified that he removed tree disputeda from the
area, atagain request,Hinchliffe’s because she itwas concerned that would
damage a on hergarage property. Finally, Michael testified that he
installed “no intrespassing” signs disputed 1970,the inarea at Hinchliffe’s
specific request, because she was concerned that trespassers accessing the
southern bank of the river in the area north of the monuments were
encroaching upon her land to do signsso. Those thereremained until

in Michael,McClammer removed them approximately According2005. to
there never boundaryhad been kind ofany dispute familybetween his and
owners of the McClammer lot until acquiredMcClammer it.

We conclude that there was more than ample support for the trial
court have O’Hearnes,to found that the their predecessors, and

predecessorsMcClammer’s mutually recognized the boundary bymarked
the monuments as boundary lots,the true between the adjoining and
occupied the lots accordingly periodfor a in twenty years.excess of

23;Rautenberg, Farm, Inc.,108 N.H. at see Lakeview at689 A.2d 1092
by(boundary acquiescence established where at two generationsleast of

neighboring acceptedlandowners a fenced and blazed line as the common
boundary, walked the fence line to confirm boundary,the and theirused lots
consistent with the boundary exceedingover a period requisite time frame

law).under Vermont While the trial court may also have found that the
use of propertyO’Hearnes’ the south of the wasriver “occasional” and
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inconsistent,not under theHinchliffe, arefindingsthese“shared” with
boundarycase, by acqui­of thethis with establishmentofcircumstances

1993)(Me.1182,Allain, A.2d 1185v. 622Marja Corp.escence. See
or exclusiverequirenot continuousby acquiescencetitle does(acquiring

claim). Uponto notice ofonly providesufficientoccupation occupationbut
trial that therecord, rulingthat the court’sthis we cannot conclude

acqui­in to Hinchliffe’sdisputeto the area dueacquiredO’Hearnes title
by unsupportedthe was eitherboundaryin the claimed O’Hearnesescence

Mastroianni, N.H.as a of law.See 158the or erroneous matterby evidence
at 382.

the chain ofincorrectlyTo the the trial court found that O’Hearneextent
monuments, have thefindingthe this cannot affectedtitle referenced

tofindings rulingstrial and relativeoutcome of the case since the court’s
are the record andboundary supported byin theacquiescenceHinchliffe’s

Kessler, 494.See 156 N.H. atbyresult reached the trial court.compel the
1929uponin trial court’s “reliance” theSimilarly, any purportederror the

deed is harmless. See id.
theFinally, boundary byto extent claims that the foundthe McClammer

and, thus, that he tohightrial court the water mark of the river has titleis
river, 419, 422-23Sevigny,the of the see Sheldon v. 110 N.H.“thread”

(1970), in to thatonly of record that he cites his brief establishpartthe the
Sup. 16(3)(b),issue, anthis R. is filed topreserved responsehe see Ct. a he

his initial toobjection petitionto his motion for reconsideration. While in
that title to the of thetitle McClammer claimed his extended threadquiet

monuments,river, river,the and not artificialhe did so on basis that the the
Indeed, that the “at theboundary.marked his he claimed monuments were

that title toedge wronglyof the river’s flood the O’Hearnes claimedplain,”
in the side of the“upland lying plain alongthe the flood south [river]

that,land,” time,river river hadbetween and and over the[the] [his]
northward, land onto the south and“gradually migrated accreting bank”

in the orentitling petition petitionhim to the accretions. Nowhere amended
boundarythe his at theallegedid McClammer that monuments established

river, him to the ofhigh entitling disputed partwater mark of the land as
forobjectionriver In to the to his motionresponsethe itself. the

reconsideration, however, in factMcClammer asserted that the monuments
[river],”line of anordinary highlocated at “the water the assertionwere

testimony theythe of claimed that wereexpert,inconsistent with his who
river, at mark.”not at the water mark of the but its “floodhigh

time,at trialpossible“Issues must be raised the earliest because
toa come to conclusions andopportunityforums should have full to sound

Greene,v. 152Corp.firstcorrect claimed errors in the instance.” SNCR
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(2005) omitted).223,N.H. Here,224 (quotation and brackets we conclude
that timelyMcClammer did not this claim in a post-trial responseraise to

objectionan to a for ifmotion he timelyreconsideration. Even had raised
however,claim,the the evidence at trial does acompel findingnot that the

boundary highmarkers are atlocated the water mark of the river.

Affirmed.

DALIANIS, C.J., LYNN, JJ.,and CONBOY and concurred.
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