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III

11(a)The 651:6,defendant also thatargues RSA is void because it is
unconstitutionally vague. The defendant did not raise this constitutional
argument court, however,before the superior and we therefore conclude
that it has not been preserved for our Moscone,review. See State v. 161

(2011).355,N.H. 361

Affirmed.

Dalianis, C.J., CONBOY,JJ.,and andHicks concurred.

Rockingham
No. 2011-174

Say IV,Pease LLC & a.

v.

Hampshire DepartmentNew of Revenue Administration

Argued: 10,November 2011
Opinion 23,Issued: March 2012



416

(John orally),on the brief andRyan, Hampton RyanCasassa and of J.
for petitioners.the

(MatthewA. assis-Delaney, attorney general Mavrogeorge,Michael G.
tant and for the Newattorney general, orally), Hampshireon the brief

of Revenue Administration.Department

HICKS, AdministrationHampshire DepartmentJ. The New of Revenue
(DRA) J.)an of that reversedappeals Superior (McHugh,order the Court

against petitioners,DRA’s a real estate transfer tax theassessingdecision
Pease) IV).Pease, IV, (Sayand LLC Pease SeeSay (Say SayLLC Pease

(2003). affirm.RSA 78-B:l We
facts. Two Internationalparties stipulated following Group,The to the

(TIG) groundis a real estate It owns a lease onholding company.LLC
that it toTradeportnear Pease International wanted to useproperty

loan,Tomortgage prospectivesecure a million loan. obtain the TIG’s$10.5
TIG, members, “single purposethat all of its berequiredlender and

This would that creditorsbankruptcy requirementremote entities.” ensure
propertyother than the lender would be unable to reach theprospective

Pease, a insecuring mortgage Saythe loan. holder of 47.5% interest TIG
time, not amanaging single purpose bankruptcyand its member at the was

it in other than TIG.entityremote because held interests entities
Saythe members of Peasecomply requirement,To with the lender’s

(LLC)IV, sameSay liability companyformed Pease a new limited with the
that it “formed forSay agreement providesPease LLC wasmembers. IVs

andthe sole of a Member and Member ofpurpose being Managing [TIG]”
orany activity[,]not “to in other business under-engagewas authorized
or otherany mortgageso as shall be indebted undertaking long [TIG]

securitized loan.”
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Next, IV,inSay Pease’s interest TIG was to andSaytransferred Pease
replaced managingPease IV Pease as resultSay Say TIG’s member. As a

transactions, Sayof these Pease IV owned a interest in sole47.5% TIG as a
TIG,nopurpose bankruptcy entity, Sayremote Pease held interest in and

the million mortgageTIG obtained loan.$10.5
transfer, DRAupon assessingBased this issued notices the real estate

tax andagainst Say Saytransfer Pease Pease IV.After unsuc-appealing
cessfully through Say SayDRA’s administrative Peaseappeal process, and

appealed superiorPease IV to the court.
parties judgment,The filed cross-motions for trialsummary and the

order, rulingcourt reversed DRA’s that the transfer at aissue was not
transfer,” (2003),78-B:l-a, and, therefore,IIRSA real“[contractual the

78-B:l, 1(a); 78-B:l-a,transfer apply.estate tax did not See RSA RSA V
2011).(Supp. our decision inFollowing First Berkshire Business v.Trust

Commissioner, Administration,New Hampshire Department Revenueof
(2010),176161N.H. DRA moved for reconsideration. The trial court upheld

order,its initial and further ruled that the transaction was theexempt from
tax as a 78-B:l-a, (2003);transfer “[noncontractual transfer.” RSA III see

(2003).78-B:2, IX appealRSA This followed.
review the trial rulingsWe court’s on summary judgment by considering

the affidavits and other inevidence the mostlight favorable to the
non-moving party. Trust,First Berkshire Bus. 161 N.H. at 179. If this
review does not reveal any genuine fact, ie.,issues of material thatfacts
would affect the litigation,outcome of the and if the moving party is entitled

law,to as a matter we willjudgment of affirm. Id. We review the trial court’s
ofapplication law to the facts de novo. Id.

Resolving the appealissues on requires statutory Ininterpretation.
of statutory interpretation,matters finalwe are the thearbiters of

intent inlegislature’s expressedas the thewords of statute asconsidered
a Id. We interpretationwhole. review the trial court’s statutory de novo. Id.

statute,at 180.When examining languagethe of a we plainascribe the and
ordinary meaning to the used.words Id. We read words or not inphrases
isolation, inbut the of thecontext entire and the statutorystatute entire

Id.scheme. When the of alanguage statute is and weplain unambiguous,
do look beyondnot it for further legislativeindications of intent. WeId.

an ambiguousconstrue tax against taxingstatute the thanauthority rather
However,taxpayer.the Id. we do not strictly imposeconstrue statutes that

taxes, but instead their inlanguageexamine of their andlight purposes
objectives. Id.

matter,initial partiesAs an the disagree about the of ameaning
stipulation that “through Assignmentan and Consent to Assignment

IV,.Agreement Say. . Pease LLC the holder ofbec[a]me the 47.50%
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Pease, asSaymeansstipulationthat thisDRA contendsin TIG.”interest
IV; petitionerstheSayin to Peaseits interest TIGtransferredentity,an

individuals, the transfer.members, madeasPease’sSaythatargue
taxable, we willwas notthat the transferultimately concludeBecause we

Pease, asSayandis correctassume, positionthat DRA’sdeciding,without
transferor.entity, was thean

that thetax, disputedo notpartiesof the thethe assessmentTurning to
holding companyin a real estatean interestin TIG istransferred interest

Indeed,78-B:l-a, theV.therefore, See RSAand, taxable.presumptively
a transfer”the transfer is “[c]ontractualin case is whetherissue theonly

78-B:l-a, II.of RSAmeaningthewithin
estate,sale, of78-B:l, 1(a), and transfer realgrant“[e]achUnder RSA

in shall besale, of an interest real estateand transfergrantand each
taxation under RSAfromspecifically exemptunless it istaxablepresumed

sale, “everytransfer as78-B:l-a, granta andV defines78-B:2.” RSA
aestate, in real estate fromanyor interesttransfer of realcontractual

personor not eitherentity,or whetherentity personor to anotherperson
entity.”orindirectly by personthe otherdirectly orentityor is controlled
of realexchange of all transfersbargained-fortransfer is “aA contractual

78-B:l-a, II.an interest therein.” RSAestate or

inexchange,” but“bargained-fornot define78-B doeschapterRSA
181,Trust, bargained-­that a161 N.H. at we saidBerkshire BusinessFirst

of“consideration,” exchangewhich is “theofis an elementexchangefor
inservices, or services valuedor propertyor other andmoney, property

Trust, 161 N.H.Berkshire Bus.an interest in real estate.” Firstmoney for
(2003).78-B:l-a, involvedomitted); That casesee RSA IV(quotationat 181

to anothertransferredcompany propertyonetwo transactions where
otherin for “Ten Dollars andexchangeownershipwith the samecompany

Trust, N.H. atBerkshire Bus. 161consideration.” Firstand valuablegood
omitted). transactions, we held thatIn bothellipsesand(quotation177-79

fullproperty’sthe extent of theappliedtax tothe real estate transfer
that, considerationalthoughat notedvalue. Id. 183. Wefair-market

interest, partiesthethe real estatesomething giventhat be forrequires
Moreover, thatwe heldvalue.” Id. at 182.exchange “adequateneed not

bargained-forin aunnecessary engageis tobargaininglength”“arm’s
Id. at 181.exchange.

was contrac­transfer of the TIG interestwhether theTo determine
in forexchangetransfertual, Say Pease made thewe examine whether

invaluedor or servicespropertyand services“money propertyor other
omitted). that, moneyno wasalthoughDRA arguesmoney.” (quotationId.
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exchanged when Say replaced SayPease IV Pease as TIG’s managing
member, the transfer was contractual because Say providedPease IV
consideration in other forms.

First, that,DRA contends because mutual Saymembers of Pease and
Say Pease IV exchanged consideration among themselves in the LLC
agreement IV,that Sayformed Pease there was consideration for the later
transfer of the TIG interest. argumentThis fails because the consideration
that the individuals,members exchanged, as to form a binding LLC
agreement was not ingiven forexchange the later transfer between the

Sayentities Pease and Say Pease IV. The LLC and its members are two
entities,separate legal and we must view them as such. See RSA 304-C:25

(2005) (discussing liability members);of LLC Lorden,Petition 134cf. of
(1991)594, (“[T]heN.H. 600 stockholders and the corporation are two

entities,separate legal and we must ....”),view them as such superseded
on other grounds by 1992,Laws 203:1.

case,In this the Pease,members of Say in their capacities as
founders of Say IV,Pease exchanged consideration among themselves to
form a binding LLC agreement, but they gave Pease,nothing Sayto anas
entity, Saybecause Pease was not a party to the agreement. SaySince
Pease received nothing, it was impossible for Say Pease to transfer its

ininterest “inTIG for”exchange the consideration its members recited in
an agreement ostensibly unrelated to 78-B:l-a,the later transfer. See RSA
IV. Absent some Saybenefit to inPease exchange transfer,for the the
mutual consideration inrecited Say Pease IV’s agreementLLC fails to
render transfer of the TIG interest contractual for purposes of the real
estate transfer tax.

Moreover, although DRA must “look to the substance of the transaction
or ofseries transactions” to determine if a occurred,taxable transfer has

78-B:9, (2003),here,RSA II there is no evidence that obligationsthe the
members assumed in Say Pease IV’s agreementLLC were undertaken “in
exchange for” the later transfer. The agreement purported to create
mutual obligations among the members to use “commercially reasonable
efforts to further the interests of the Company,”but made no mention of a
requirement anythat member transfer property Sayto Pease IV. The
parties here did not employ a entitybusiness as a shield for an otherwise
taxable ofexchange value for an interest in property. To the contrary, the
members who Sayexecuted Pease IV’s LLC agreement sought to main-
tain TIG’s original ownership while it inplacing a suitable financing
vehicle; promisesthe exchanged related to the creation of the financing
vehicle, IV,Say Pease not subsequentthe property Thus,transfer. the
substance of the transaction here fails to bargained-forcreate a exchange
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services,andmoney, propertyof or other“exchangenothere wasbecause
Firstan interest in real estate.”moneyin forvaluedor servicespropertyor

omitted).Trust, (quotationN.H. at 181Bus. 161Berkshire

in thethat there was considerationDRA’sreject argumentalsoWe
thanin activities otherengagenot to“promise”IV’sSayform of Pease

a it was anpromise,made suchSayextent Pease IVTIG. To themanaging
“Alender, for the transfer.not considerationto TIG’saccommodation

byif it thesoughtfor isbargainedispromiseor returnperformance
inthegiven by promiseeand ispromisein for hisexchangepromisor

(Second) of Contractsthat Restatementexchange promise.”for
(1981). Here, propertynot transfer the71(2), Say Pease did§ at 172

Rather,to limit the of its business.Say scopeit Pease IVwantedbecause
inmade the orderSay promisetransfer and Pease IVPease made theSay

undertaken certainmaythe haveAlthough partiesa loan for TIG.to secure
loan, “exchanged” forobligationsthese were notto obtain theobligations

TIG, inin a transactionstepsinterest but constitutedthe transfer of the
to the loan.calculated to enable TIG obtain

Trust,Moreover, First Berkshire Businesscontrary argument,to DRA’s
that, the transfer183, us to conclude becauserequire161N.H. at does not

loan, bybenefits afforded”mortgage “tangiblea theenabled TIG to obtain
Inexchange.a First Berkshirebargained-fortransaction createdthe

fullTrust, DRA assess the transfer tax on thewe held that couldBusiness
reasonably“DRAof the transferred becausepropertyfair-market value

[by thetangible transfer]that the benefits affordedcould have determined
Trust,Bus. 161First Berkshirepurchase price.”far exceeded the ten dollar

case,in a parent company,In of the transactions thatN.H. at 183. one
of a of realrecipient piecetransferor and thewhich owned both the
of the transfer. Id.repayment terms” becauseproperty, better“obtained]

at 179.
afforded benefits”ability “tangiblethat owner’s to refinanceWe held the

thethat these benefits constitutedcompany, tangibleto the transferor and
183; 78-B:9, IIIat see RSAfor the transfer. Id.“actual consideration”

(2003). the owner’snot discuss howAlthough opinion explicitlythe did
the reasoncompany,the transferorability tangiblyto refinance benefitted

case, werecompaniestwo successive transfereeis self-evident. In that the
Firstproperty.of the owner of thewholly-owned originalsubsidiaries

Trust, directlythe owner161 N.H. at 178. BecauseBerkshire Bus.
transferee,control over each successiveand exercised exclusivebenefitted

that, transfer waseachreasonably roughly speaking,DRA could infer
id. at 183.that its owner received. See“in for” the benefitexchangemade
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Thus, two us to find inelements enabled consideration First Berkshire
(1) identityTrust: a of thecompleteBusiness there was interest between

(2)owner; tangiblyand andcompany directlytransferor its the owner and
from the of real twoproperty.benefitted transfer Presented with these

elements, we held that could thatreasonablyDRA infer the “substance of
the transaction” by companywas a transfer the transferor to obtain the

received,benefit its owner and that DRA taxcould assess the transfer
78-B:9,upon this II.based benefit. RSA

case,In Saythis Pease’s owned italthough entirely, theymembers
received no direct from thebenefit transaction. The members did not

themselves,the obtaintransfer TIG interest to better terms forrepayment
Trust,as the case inwas First Berkshire Business but to Seebenefit TIG.

Trust,Berkshire 161First Bus. N.H. at 179. TIG obtained mortgagethe
loan, Pease,and the Saymembers of the transferor noentity received
direct at all. Saybenefit To the extent that asPease’s members benefitted

loan,a result of TIG receiving mortgagethe did so inthey capacitiestheir
Sayas members of Pease IV.Unlike the owner in First Berkshire Business

Trust, onlythe benefit the members in arguablythis case received resulted
from their ownership of company.the transferee

anSuch attenuated to company, however,benefit the transferee cannot
Trust,serve as consideration for the Intransfer. First Berkshire Business

tangiblebecause flowed directlybenefits to the company’stransferor
owner, we held that transferorthe benefitted well. Seeas First Berkshire

Trust, Here,Bus. 161N.H. at DRA urges183. that there is a bargained-for
exchange because TIG by loan,benefitted a inobtaining mortgage which

IV,turn Saybenefitted which inPease turn Saybenefitted Pease IV’s
benefit, Pease,members. This DRA argues, imputedmust be to Say the

company,transferor itsbecause members own an ininterest the true
transfer,“beneficiary” of the TIG.

We are not inclined to extend First Berkshire Business Trust’s reach to
DRApermit to trace through multiple layersthe benefits of ownership

an originalback to transferor. When a complete identity of interest
a beneficiary exists,between and the transferor imputing the onebenefits

other,to the Trust,receives as we did in First Berkshire Business is
here,Butsupportable. thegiven relationshipattenuated between the

TIG, transferor,beneficiary, Pease,and Saythe there is no assignreason to
the benefits that entityone received to the other.

Thus, reject that,we argument lightDRA’s in of First Berkshire
Trust, upholdingBusiness the trial court’s in to andecision this case leads

nothingabsurd result. There is absurd about distinction today.the we draw
Trust, 182-83,First Berkshire Business 161 N.H. at held if athat
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subsidiary company,transferorof athe ownerdirectly benefitstransaction
consideration, can tax the transfer.and DRAmay constitutethe benefit

the partybenefit tothat, if is no directHere, theresimply saywe
apply.tax does notthe transferentity,a transferorcontrolling

wasthe transaction herefindingcourt’s thatthe trialupholdBecause we
withintransfer, whether it also fallsneed not addresswenot a contractual

78-B:l-a, IIIunder RSAexemptiontransfernon-contractualseparate,the
78-B:2, IX.and RSA

Affirmed.

DALIANIS, C.J.,JJ., concurred; dissented.LYNN,andCONBOY

departsDALIANIS, C.J., I believe the court’s decisiondissenting. Because
Commissioner, New Hampshirev.Business Trustfrom First Berkshire

(2010),Administration, 176 and will161 N.H.RevenueDepartment of
confusion, I, dissent.respectfully,unnecessarycreate

182-83, twoTrust, analyzedat161 N.H.Berkshire BusinessFirst
to itsfirst, propertytransferredcompanya parentIn thetransfers.

dollars, parentand thein for tensubsidiary exchangewholly-owned
Trust,Business 161 N.H.a First Berkshireas result.bankruptcyavoided

tosecond, propertythe samesubsidiarythe transferredat 178-79.In the
the parentfor ten dollars becausesubsidiarywholly-ownedanother

to Id. at 179.necessarywould be refinance.that such a transferanticipated
that theandbargained-for exchangestransfers wereheld that bothWe

that resulted. Id. at 182-83.“tangiblethe benefits”consideration included
thecommon law definition of termexpandedIn we theholding,so

transfer tax. Thisin the context of the real estateexchange”“bargained-for
clearlytransfer taxnecessary because the real estateexpansion was

enti-commonly-controlled businessinvolvingtaxation of transferspermits
transfers;controllers, BerkshireI will refer to as Firstand their whichties
exchange.a nor anhowever, bargainoften involve neithersuch transfers

aall to real estateIndeed, entity partiesa or controlssingle groupwhen
transfer, unnecessary.isbargaining

the trans-the tension betweenBusiness Trust resolvedFirst Berkshire
and its thatexchange” requirement“bargained-foruse of the termfer tax’s

simple, predictableaby formulatingtaxedBerkshire transfers beFirst
uponare taxable basedBerkshire transfersbeneficial FirstTangiblyrule:

I theid. believeproperty.of transferred Seethe fair-market value the
of attenuationdegreethetoday, by focusing uponmajority’s decision

benefit, from thisdepartsresultingtheentitytransferor andbetween the
Moreapplies.the taxconcerning whenwill create confusionrule and

of the relevanthowever, majority’s interpretationI thebelieveimportantly,
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legislature’sstatutes frustrates the intent to tax typethe of transfers that
inoccurred First Berkshire Business I begin my analysisTrust. by

theinterpreting relevant statutes toaccording plaintheir meanings. See
(2011).ATV v. N.H. Dep’t 746,Watch 161 N.H.Transp., 752of

legislature’sThe intent to tax First Berkshire transfers is most evident
in the transfer”“[contractual and “[noncontractual transfer” definitions in

(2003).78-B:l-a, II,RSA III Contractual taxable,transfers are presumed
1(a)78-B:l,unless an exemption applies, (2003);see RSA 78-B:l-a, II,RSA

2011),(Supp.V while non-contractual 78-B:2,transfers are exempt. RSA IX
(2003). The use of these terms suggests that the legislature allintended
transfers to be either one or the other. The prefix “not,”“non-” means
“reverse of’ or “absence of.” Webster’s Third New International

2002).DICTIONARY Thus,1535 (unabridged ed. when the saysstatute
”transfer,”“[noncontractual it means “not a ‘[c]ontraetual transfer.’ RSA

78-B:l-a, II, Likewise,III. “[contractual can betransfer[s]” defined as “not
78-B:l-a,‘[noncontractual II,transfer[s].’” RSA III. Transfers falling

outside one category insimply belong the categoryother and vice versa.
The statute defines “[contractual transfer” bargained-foras “a exchange

of all oftransfers real orestate an interest 78-B:l-a,therein.” RSA II. A
transfer,” contrast,“[noncontractual by is a “transfer which satisfies the 3

ie.,gift,”elements of a intent,”“[d]onative delivery” and“[a]ctual “[im-
mediate relinquishment of 78-B:l-a,control.” RSA III.

In way,this although the statute does not define “bargained-for ex-
change,” when scheme,read within statutorythe the term means “a
non-gift definition,transfer.” Under this transfers among commonly-
controlled business entities will normally be contractual because such

rarelytransfers result in the “relinquishment of requiredcontrol” to make
III(c).78-B:l-a,a gift. RSA First Berkshire Business Trust provides two

examples. case,The first intransfer that from parentthe to its wholly-
owned subsidiary, lacked a relinquishment of control because parentthe
company controlled propertythe both before and after the transfer. See

Trust,First Berkshire Business 161 N.H. at 178-79. In that case’s second
transfer, from parent’sone of the wholly-owned another,subsidiaries to the
parent similarly retained control throughout because it controlled both
subsidiaries. See id. The same is true here.

Although the interest in TIG transferred from Say SayPease to Pease
IV, the members of the two entities always controlled the TIG interest.
Because none of these transfers a control,involves relinquishment of none
“satisfies the 3 elements of a gift transfer.” Therefore,RSA 78-B:l-a. none

Thus, are,is non-contractual. all necessarily, and, therefore,contractual
taxable.
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to tax First Berkshireintendedlegislaturethat theFurther evidence
“[s]ale, granting andof a taxablein the definitiontransfers is found

contrac-78-B:l-a, “everyincludespecificallyThose termsRSA V.transfer.”
from a orestate, personinterest in real estateanyortual transfer of real

entityor ispersonor not eitherentity,or whetherentity personto another
in theentityother orindirectly by personthedirectlycontrolled or

that it intended to reach thesealso clarifiedlegislaturetransfer.” Id. The
controllerrelationship between theof the form theregardlesstransfers

“[cjontractualIndeed, the term transfer”entity assumed.and controlled
all of realexchange^] of transfers“bargained-forincludesspecifically

in ana which he holdscorporation. . a shareholder toestate . [f]rom
anin which he holdsinterest,” partnershipa to thepartner“[f]rom

in whichinterest,” organizationholder to anany other interestand “[f]rom
78-B:l-a, II.an interest.” RSAhe owns

and theThus, statutory requires,that the transfer tax schemethe rule
is thatimpliedly adopted,Business Trustrule that First Berkshire

entityto a controlled orof from a controllerpropertybeneficial transfers
transfers,entities, i.e., First Berkshire arecommonly-controlledamong

Trust,Business 161 N.H. at 182-83.contractual. See First Berkshire
thisapplydid not expresslyFirst Berkshire Business TrustAlthough

lengthof the rule that “arm’sanalysis, applicationit followsfrom the case’s
a bargained-forfor a transaction to constitutebargaining” requiredis not

the transfers in First BerkshireonlySee id. at 181-83.Not wereexchange.
at all. “Inbargains, they bargainsnot arm’s were notlengthBusiness Trust

making promiseinduces the of thebargain,the the consideration...typical
furnishingthe of the consideration.”promiseand the induces

(1981).(Second) § 71 b at 173of Contracts commentRestatement
Trust,in the transferor entities did notObviously First Berkshire Business

“promise”transferees to induce a thatpropertyfurnish the to the
financingor that more favorable terms wouldbankruptcy would be avoided

178-79,Trust, at TheBerkshire Business 161 N.H. 183.result. See First
it that thepromise. likelyhad no to make such a Nor ispowertransferees
to transfer theof induced the transferor entitiesfurnishing ten dollars

atproperty. See id. 182.
bargained-forwere not common lawcontrary,To the these transfers

not them under a common law definition. Seeexchanges, analyzeand we did
Rather, statutory required that theseemphasized languageid. we that

“bargained-forofadjustedof transfers taxed and the definitiontypes be
only wayat 181-82.This was thepossible.to make taxation Id.exchange”

view,Thus, inanalyzed myabove.statutory languageto effect to thegive
Trust relates to theunder First Berkshire Businessinquirythe relevant
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conclude,transfer, not, relationshipof as the to themajority appearstype
resulting entity.the benefits id.between and the transferor See

Moreover, we adopted,the rule that beneficial First Berkshire transfers
clear,events,taxable thepredictable languageare was and faithful to of the

estate taxation itreal transfer scheme. The rule was also workable because
practicalreduced the difficulties that whether a Firstdetermining

In“bargained-for” mightBerkshire transfer was entail. First Berkshire
transfers, in essentiallywhich the transferor transfereeand are the same

contract,seldompeople, partiesthe will create evidence that formed athey
“bargained,” Rather,to tax.trigger theyor so as the real estate transfer

structure to exchanged.will transfers conceal the consideration
owner,For if anexample, who controls a as itscorporation sole

director,shareholder and wished to transfer real toproperty corpora-the
tax,money return,tion and to receive in in theorder to avoid the owner

could thesimply “give” property to the and thecorporation compel
acorporation to declare dividend in the owner’s favor. See RSA 293-A:6.40

(2010) dividends).(discussing corporate rights Byto declare forcing the
dividend,corporation payto a the controller bargaining,would avoid but

—achieve receivingstill the desired result the owner money and the
thecorporation getting property. employControllers could numerous

onvariations this theme to defeat the tax and legislature’sfrustrate the
intent to tax First Berkshire transfers.

To close this DRA toloophole, provewould have that such transfers were
actually or, underbargains majority’sthe thatinterpretation, the transfer
somehow tangibly benefitted the transferor. Such couldproof be hard to

was,obtain. The controller would have no reason to admit that the dividend
fact,in consideration for the property,transferred such aand transaction

produce Further,would no evidence of its true nature. the majority’sunder
interpretation, thatbenefits resulted from the corporation’s receipt of the

would “tooproperty be attenuated” from the transferor-controller to
warrant ofassessment the tax.

rule, however,Under First Berkshire Business Trust’s the transfer
would be long partiestaxable as as one of inthe benefitted some way. See

Trust, Thus,First Berkshire Business 161 N.H. at 182-83. the inincrease
corporatethe resultingvalue from transfer tangiblythe would benefit the

transferor as sole shareholder the equitybecause transferor’s would also
inincrease value. technical among layersThe distinctions ofthe ownership

would not prevent assessment of tax.the
clear,I believe that majority replacesthe this andpredictable workable

with a veryrule technical doctrine that uponfocuses the distinctions that
disregarded.First Berkshire Business Trust than facilitatingRather

transfers,taxation of First Berkshire the majority commonly-enables
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transfers to includeby structuringto the taxcontrolled entities avoid
distinction, view, lacks a inmyThis in basislayers ownership.ofadditional

tax.the real transferthe text of estate
BusinessInstead, by parsingto First Berkshireit seems be derived

opinion.that in theanalysis appearand did notlanguage insertingTrust’s
degreenot the ofin Business Trust wasfact First BerkshireThe relevant

“beneficiary” ofentity the thebetween the transferor andattenuation
atransfer, upon imposeswhich the statutepresencebut the of transfers

in that that the transferors benefittedsuggestingtax. Language opinion
that other received toimpute partiestransactions did not benefitsfrom the

transferors, was for fact that the transferssimplybut shorthand thethe
Indeed, partiesid. at 183. all of the intangiblywere beneficial overall. See

i.e.,essentiallywere the same the controllers of“people,”both transactions
that, turn, Therefore,in at 178.the controlled both subsidiaries. Id.parent

uponI understand assessment of the tax turns technicalwhyfail to
concerning ultimatelyof the “identities”distinctions which controllers’

relationship “beneficiaryand the of thebenefitted closeness between
identity.”and “transferoridentity”

Moreover, guidance degreesince the offers no as to the ofmajority
tax, will, believe,necessary rule I“attenuation” to avoid the this new

matters for to in First Berkshirecomplicate parties wishing engage
rule,the partiestransfers. Under First Berkshire Business Trust these

the of the tax and foldanticipatecould assessment transfer additional
Now,reorganization theyinto whatever orexpenses refinancing planned.

they guess applymust whether the tax will the number of additionaland
layers they must create to the tax. This lack ofownership circumvent

will, view,inpredictability my create new costs in First Berkshire transfers
rulepreviousthat our would avoid.

Therefore, attenuation,rather the Ianalyzing degreethan of would
simply apply bythe rule enunciated First Business Trust andBerkshire

that, because the at issue here commonly-controlledhold transfer involved
benefits,tangibleentities and created it was The“bargained-for.” members

atSayof Pease and IV benefitted from the transferSay Pease issue
mortgagethe transfer to obtain a millionbecause enabled TIG loan.$10.5

TIG, members,Saynot also whoonlyThis loan benefitted but Pease’s still
result, inSay justinterests in TIG Pease IV. a asthroughheld As First

179,Trust, 181,at tangibleBerkshire Business 161 N.H. a benefit in the
form a the transfer offinancing option providedof consideration for an

transfer, believe,I ain real the constitutedproperty,interest and bar-
gained-for exchange.


