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Kristin H. Sheppe Concord, brief,and Michael ofReynolds,C. on the
and Mr. Reynolds orally, Timothyfor Alexander and William Harris.

Wiant,Michael A. Delaney, attorney general (Rosemary assistant
attorney general, on orally),the brief and for the State.

HICKS, InJ. these consolidated appeals from a decision of the New
Hampshire (board),AppealsPersonnel Board Timothy Alexander appeals
the board’s affirmance of his dismissal from employment with the New
Hampshire (HHS)ofDepartment Health and Human Services and the
State appeals the board’s reinstatement of William Harris to his employ-
ment with affirmHHS. We the board’s decision as to Alexander but reverse
its decision as to Harris.

The followingfacts were inrecited the board’s ordecision are supported
in (SYSC)the record. The Sununu Youth Services Center is a secure facility

provides detention,that serious,treatment and rehabilitation services for
chronic juvenileviolent offenders. Juveniles committed toand/or SYSC are
in the ofcustody the Commissioner of employsHHS. SYSC youth
counselors to staff the facility twenty-four a day.hours Their primary
“function provideis to safety and security while supervising and partici-

inpating activities,resident monitoring behavior,and supervising resident
and themonitoring residents’ goals.”treatment

toAccording the use of force policy applicable staff,to SYSC the use of
force is authorized only “[j]ustifiable self-defense”;for protectto a third
party, property, or a self-harm;client from preventto a or escape;crime or

preventto “resident disturbances and to maintain order within the SYSC.”
Staff are to use onlyforce “as a last alternative after all other reasonable
efforts to resolve a situation have failed.”Accordingly, policythe prescribes
a “Use of Force Continuum” that fromprogresses the presence of the staff
member through stagessuccessive of verbal,intervention described as
directional, physical, physicalserious deadlyand force intervention.

5, 2009,On April Alexander and Harris were involved in the restraint of
a resident at SYSC.Alexander was employed at as aYouthSYSC Counselor

Harris,III and a full-time probationary employee, awas Youth Counselor
(Trainee).I Youth Counselor Casey Creamer was also involved in the

incident, which began, Creamer,toaccording at breakfast that morning.
Creamer’s incident report indicated that the resident responded rudely
when questionedCreamer whether he had permission to sit somewhere
other than his assigned table. Creamer informed the resident that he would
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unit. Thereturned to the residentialtheyto his room whengohave to
to gohis breath and later refusedunderresponded disrespectfullyresident

from The board’sinstructions Creamer.despite repeatedto his room
incident “shows the verbalclip”that a “video of thedecision notes

atbeginningandCasey [the resident]between Creamerconfrontation
a.m., to thespeakingwhile07:00:46 a.m.” 07:00:49“[A]tapproximately

the firstto and maderesident, resident]reached out [theMr. Creamer
awayandstepping pullingresident can be seen backcontact. Thephysical

from Mr. Creamer.”

the unit atentering. . Mr. AlexanderThe video . shows[then]
a.m., enteringseconds after thea.m____By07:00:58 07:01:01 three

unit, the distance ofalready approxi-Mr. Alexander had closed
neardoorwaythe to the unit and the areamately 30 feet between

Creamer, Harris, wereMr. and [the resident]the table where Mr.
later, reachingA the video shows Mr. Alexanderstanding. second

later,A thefrom behind. secondpushingforward and the resident
floor what was describedfollowingvideo shows the resident on the

[per-a “one-arm takedown”[by Alexander and asCreamer]
by Casey Creamer.formed]

incident, Alexander and Harris wereFollowing investigationan of the
letterat Alexander’s terminationemploymentterminated from SYSC.

safety“the of resi-grounds endangering [a]stated the for dismissal as
Abuse...,force, IIconstitutingsaid force Classby usingdent ... excessive

. .resident.abruptly warning, approached [the]in that and without[he]
him to fall toforcefully causing ground.”and him from behind thepushed

orposted publishedThe letter noted that Alexander’s “actions also violated
maythat violation of same resultthe text of which warnsagency policies,

Harris, turn,in for: “failure to meet the workin dismissal.” was dismissed
(1) immediatelyin that he: failed “toprobationary employee”standard as a

Chief, or the Class II abuse” ofsupervisor, designee,to Bureaureport [his]
(2)Alexander; a written incidentby complete report;the resident failed to

(3) incident, he “did not conductinvestigationand the of theduring
thenot truthful in account ofhonesty [his]with and[himself] [was]

incident.”
Theand Harris their dismissals to the board. boardappealedAlexander

in part.Harris’s Theseappeal granted appealAlexander’s anddenied
followed.appeals

Alexander,to aof of the board’s decision asOur standard review
(2007). Morton,governed by Appealis RSA 541:13permanent employee, of

(2008).76, Alexander “has the burdenappealing party,158 78 As theN.H.
unreasonable orclearlythat the decision isproof [board’s]of to show
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“exceptId. vacate or the board’sunlawful.” We will not set aside decision
law, satisfied, ofof are a clear theby preponderancefor errors unless we

us,before that order or Theunjustevidence such is unreasonable.” Id.
lawful“findings primaboard’s of fact are deemed and reasonable.”facie

(2008).Murdock, 732, 735 ofAppeal interpretations156N.H. Its statutesof
however,rules, Morton,de novo. N.H.and administrative are reviewed 158

at 78.
Harris,We treat the State’s of the board’s decision as to aappeal

aemployee, petitionas for a of certiorari.probationary Appealwrit ofCf.
(1983)Tamm, 107,124 (appeal byN.H. 110 “Theprobationary employee).

of review for ascope petitionon a writ of certiorari is to aconfined
in respect jurisdiction,determination whether the acted toillegally[board]

law,authority or the thereby arrivingobservance of at a conclusion which
omitted).legally reasonablynot be or 110-11(quotationcould made.” Id. at

(1)will first appeal. arguesWe address Alexander’s He that: boardthe
unlawfully upheld his dismissal on a different factual basis from that stated

(2)in letter;his termination the facts thebyfound board do not warrant
(3)termination; he be complyshould reinstated because SYSC failed to

(4)rules;with the personnel and he is at entitled to a hearingleast new
the and, SYSC,because board violated several withalongstatutes violated

his to duerights process.
first arguesAlexander that the board erred onby upholding his dismissal

a factual bydifferent basis from that relied in ofupon SYSC his letter
noted, letter,termination. As previously byAlexander’s termination written

Duffy,F. of SYSC,John Bureau Chief Residential at thatServices stated
he “inused excessive force that andabruptly warning,without[he]

.approached resident . . and himforcefully pushed[the] from behind
added.)causing him to ground.”to the (Emphasis Alexander assertsfall

that the board “did not with ofagree Duffy’sversion the facts” that theand
found “that not pushboard did the to the isground.”[he] resident It not

entirely clear whether the board made a thatfinding the resident was taken
down, thereby the assertionrejecting that he fell as a result ofAlexander’s
shove, or merelywhether the board witness testimonyrecounted to that

Nevertheless, assume,effect. we will thatarguendo, the board suchmade
finding.a

rules,Alexander argues personnel onlythat under the appointingthe
authority, board,not powerthe had the to him. thatterminate He contends

on“[b]y upholding dismissal thegrounds,[his] alternative Board essen-
madetially its own determination about actions and decided to[his]

State,terminate is permitted[him].The Board not to take that action.”The
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207.12(b),Rule, thatPer-A countersHampshire Administrativeciting New
in termina-limited to information stated thereview is not thethe board’s

tion letter.
207.12(b) provides:Rule

(b) termination,... the boarddisciplinary appeals, includingIn
of theby preponderanceif aappellant provesshall determine the

that:evidence

(1) unlawful;The action wasdisciplinary

(2) the of theauthorityThe violated rulesappointing
actionby imposing disciplinarydivision of thepersonnel

under appeal;

(3) byunwarranted thedisciplinaryThe action was
failure workalleged conduct or to meet the standard in
evidence-,in orlight theof facts

(4) inunjustThe action was thedisciplinary light of
in evidence.facts

added). maywith that the consider all(Emphases agreeWe the State board
note, however, task, init. that the aof the evidence before We board’s

207.12(b)(3),pursuantreview to Rule is to determine whether “[t]he
allegedaction was unwarranted the conduct or todisciplinary by failure

added.)(Emphasesthe workmeet standard.”
safetyAlexander’s termination letter that he the ofalleges “endangered

(SYSC) resident..., bya Youth force inusingSununu Services excessive
him fall ground.”and him to the letterpushing causing to The reiterates

more times that Alexander’s use force caused to fall. Infour of the resident
addition, determine,the letter that failed to priorstates Alexander “also to

resident], the members beside himpushing standing[the whether two staff
to toattemptneeded assistance and failed de-escalate the situation[his]

to Failure to thisprior using policy groundsforce. adhere to is also for
added.) Thus,(Emphasis agency groundsthe cited alternativedismissal.”

dismissal, offor Alexander’s either which was alone sufficient.

termination,acknowledged groundsThe board the for anddual
ground depend upon finding,sustained both. Since the latter did not the

board,rejected that resident to theallegedly by pushedthe Alexander the
independentlywe that the not terminateground, conclude board did
intheory”on an not stated his letter of dismissal.Alexander “alternative
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Alexander that facts boardargues bynext the found the “do not
represent a which Inpermit particular,scenario would termination.” he
challenges relating to the forcethe board’s conclusions use of continuum.
The board stated:

(State’s 1)policyThe use of force Exhibit clearly describes the
take,steps required presence,staff are to including physical

intervention, intervention,verbal directional and inter-physical
vention the staff can inperson engage physicalbefore “serious

admission,or “deadly Byintervention” force.” his own Mr.
not attempt anyAlexander did to use of the lesser forms of

intervention inengagingbefore what the Board would consider an
of force.excessive use

It is to note that wereimportant there two trained staff members
on talkingthe floor face to face with the resident when Mr.

room,Alexander burst into the approached the resident from
behind and the withoutshoved resident warning. Mr. Alexander

resident,described his actions as movement”“positional of the
itasserting that was the next stepreasonable when andpresence

however,verbal Accordingintervention failed. to the policy, the
next step intervention,”in the force iscontinuum “directional
which the policy defines as “a cue to staffphysical follow direc-

Touchingtions. the movingclient and with in anthem escort
position is intended to awaymove them from the situation and
engage the client in defusing Thequestions.” evidence reflects
that Mr. Alexander did any physical cue,not use escort the

inengageresident or defusing questions. He shovedsimply the
resident warning.without

Alexander asserts he saw that Creamer already ‘physical“Mr. had used a
incue’ an attemptunsuccessful to the comply.”make resident He argues:

The emphasizesBoard that appellantthe did not use thehimself
interventions,lower-level but it cannot possibly be the case that

each staff member individuallymust perform stepeach on the
case,continuum. If that were athe staff approachingmember a

(as case)clearly impending appellantassault inperceivedthe this
would be able to resort only to before“presence” talkingeven to
the resident.

We do not share interpretationAlexander’s of the decision.board’s
The board noted Alexander’s claim that his an attemptactions were to
move awaythe resident from and unsupportedthe conflict found that claim
by tribunal,the evidence. “As a atfact-finding libertythe was to[board]
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ofreject portionssuchoracceptand toin the evidenceany conflictresolve
areand conclusionsfindingsfit. The [board’s]as it sawtestimonythe

v.Statelightly.”Desmaraiscannot be set asideweight andgreatentitled to
omitted).(1977) Having582,Comm’n, (quotation586117 N.H.Personnel

oftheus, say [denial]cannot thatwerecord beforereviewed “the
omitted).(quotationsId.or unreasonable.”unjustwasappeal[Alexander’s]

(2000),21-1:58, I he isto RSApursuantthatarguesnextAexander
inwasbecause his terminationpayloss ofwithoutto reinstatemententitled

1002.08(d),Rule, whichPerAdministrativeHampshireof Newviolation
pertinent part:inprovides,

(d) employeea classifiedauthority shall dismissappointingNo
authority:appointinguntil theunder this section

(1) to discussemployeetheto meet withOffers
authority be-appointingwhich theevidencewhatever

the employee;to dismissthe decisionsupportslieves

(2) with anemployee opportunitytheprovideOffers to
by appointingthepresentedthe evidenceto refute

authority....

1002.08(d).Rules, PerAdmin.N.H.
toa of intentiontermination, received letterAexanderPrior to his

them “to discussa betweendismiss, Duffy, requesting meetingsigned by
the criteria foryouthat meetsupports mythat beliefand view the evidence

thegive youin and toset forth this letterfrom State service asdismissal
did notthat this offerarguesevidence.”Aexanderto refute theopportunity

1002.08(d) author-Duffy appointingwas not theRule becausecomply with
that Director William W.board revealedTestimony before theity.

and at SYSChiring firingtoFenniman, authority respecthad final withJr.
appointingthethat Fenniman wastherefore contendsand Aexander

identity of themisled about thethat he “wasauthority. Aexander asserts
actualto meet with theopportunitythegivenand was neverdecision-maker

— Fenniman, authority.”appointingwho was thedecision-maker
argumentthispreservefailed tothat AexanderarguesThe State

and theto the boardappealit in his notice offailed to raisebecause he
firstthat AexanderThe record revealsfindingno on the issue.board made

board.rehearingfor to thein his motionraised the issue
had reason to believehearing,the [he]counters that “[b]eforeAexander

rules, particularsnot have thebut didpersonnelof thethere were violations
Thatauthority.”lack ofDuffy’sandhiring powersFenniman’sregarding

Hecontends, the board.surfaced, hearingat the beforehefirstinformation
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information,that had the additional he included thisasserts “[o]nce [he]
—a his in theargumentthe next time he had chance to reviewinformation

for Reconsideration.”Motion
that, theassumingconclude Alexander had no access toWe even

hearingabout to the theappointing authority priorinformation the before
board, days testimonythe issue is not The heard four ofpreserved. board

Fenniman’sout over than two months. firstspread authoritymore was
27,2010. 16,day, May day,discussed on the second the third June thenOn

chapter president Sageunion Steven testified that Fenniman consulted him
incident,the to thesaying “something gotabout Alexander effect of we this

tape. thing justIt’s a to see. guyon horrible This wrecked this[Alexander]
kid, here,outgoingand he’s to of to that effect.”something Sagebe also

that Duffy, meeting Alexander,testified when he asked at withDuffy’s who
terminate,would make the decision to it was Duffy’she was told decision.

stated that he had as aSage been “instructed and trained steward[union]
Secondly,ask the if I I’llquestion. maybeto ask the isquestion, get where

—Director Fenniman. the guy goingHe’s that told me I’m to Iwhy can’t
Why amanything Nevertheless, Sagerefute with him? I not him?”seeing

and,that that Duffy his,testified he was certain told him the decision was
although answer,Sage by thoughtwas that he it was ofsurprised “kind
corroborated... never inbecause saw Director Fenniman of theseany[he]
meetings.”

28,day testimony, July Duffythe fourth ofOn Alexander confirmed that
the decision ifstated to terminate was his and testified that he had known

decision-maker,Fenniman was the heactually “would have shown
the andagain explained myvideo version of what place[Fenniman] took

day.”here this
Despite having this attestimony hearing,elicited the Alexander’s counsel

board, 27,2010never raised before prior decision,the to its theSeptember
argument Rather,Alexander now makes in appeal.this firstAlexander

argumentmade the in motion forhis onreconsideration/rehearing October
27.

disagree with thatWe Alexander’s assertion here this was next“the
time,” which time,we to mean “heinterpret the first had a chance to review

argument.” acknowledgehis thatWe the board declined to hear arguments
evidence; however, pursuantat the close of New Hampshireto Adminis-

Rule, 208.01,trative Per-A Alexander could have moved to add forthe issue
the board’s toprior provides:consideration its decision. That rule

At any prior merits,time to the of onissuance the decision the
board,the on the board’s own motion the motion anyor on of

party, relevant,reopenshall the record of the to receivehearing
material and ornon-duplicative testimony, argumentsevidence
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that testi-received, determines suchif the boardnot previously
full and fairnecessary to aargumentsor aremony, evidence

to be decided.of the issuesconsideration

added).Rules, (emphasesPer-A 208.01Admin.N.H.

incontrast, provides, part:Rule 208.03By

541:3, of(a) days30 after the dateto RSA withinPursuant
board, to theany partyof theanyof decision or ordernotice

board, directlyany personthe orproceedingaction or before
respect anyin to matterthereby, may apply rehearingforaffected

or included inor or coveredproceeding,determined in the action
the order.

ADMIN, (2007).added);rules, 541:3(emphasis208.03 see RSAPer-AN.H.
ofnotes, findingmake a on the issue”the board “did notAs the State

of,was, authority.appointingor acted on behalf theDufly properlywhether
Therefore, rehearing.to Seeground requestit not a on whichproperwas

Rules, not consider it aAccordingly,Admin. Per-A 208.03. we doN.H.
541:4. 541:4purposesin that motion for of RSA RSAset forth”“ground...

(2007) forappeal any groundsthat court will not consider on(providing
board). conclude,in to therehearingnot set forth a motion for Weerror

therefore, that has not been for our review.preservedthe issue

541-A:31,Board violatedargues [RSA IV]Alexander next that “[t]he
atclosing argumentto make a theopportunitytheby denying [him]

preserve bythat Alexander failed to this issuehearing.” The State counters
atobjection hearing. agree.to a the Weneglecting contemporaneousmake

objectionand iscontemporaneous specific“The rule is that ageneral
an for review.” Petitionrequired preserve appellateto issue of

(2006)7, (addressing preservation ofGuardarramos-Cepeda, 154 N.H. 9
board). that Alexan­transcriptreview The revealsissue before sentence

hearing,at the to whichclosing argumentscounsel aboutinquiredder’s
(We’re closing arguments.not to haveresponded, goingWoodChairman

testimony] is sufficient.” Alexander’sdaysit. Fourappreciate [ofWe
preserved.the issue is notobject. Accordingly,counsel did not

hearingto a becausecontends that he is entitled newAlexander next
(2000)21-1:46, IX to issue its decisionby failingviolatedthe board RSA

disagree.We As RSAdays hearing.of the date of theforty-fivewithin
noand the record reveals21-1:46, libertyIX no interestimplicates

remedy.”noAlexander, that the statute affordsto “we holdprejudice
(1994) that decisionMartino, 612, (rejecting claim138 N.H. 616Appeal of
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itcompensationof board should be vacated because was not issuedappeals
limit).statutorily mandated timewithin

thatdisagreeWe also with Alexander’s contention “the Board’s
orunsupported verydecision reflects either unclear on mate­fact-finding

(2007)issues, in ofrial violation RSA 541-A:35.”RSA 541-A:35 thatrequires
law,final findingsdecision shall include of fact and conclusions of“[a]

fourteen-pagestated.” The board’s decision includes a ofseparately review
the evidence and conclusion sections as to Alexander and Harris.separate

hold that the decision with RSA 541-A:35. TocompliesWe the extent
by evidence,Alexander claims the board’s are the hisfindings unsupported

is notsingle-sentence argument adequatelyeither briefed and therefore
waived, (2006),Appeal 539, or,Town 153 N.H. 555Nottingham, to theof of

it a previousextent references is above.argument, addressed
Alexander next contends that was processhe denied due under the

I,Fourteenth Amendment to the United States Constitution and Part
15 ofArticle the New Constitution.Hampshire that he had aArguing

job,interest in his he thatproperty asserts he “was entitled to procedural
process termination,due in the execution of his both theby SYSC and

Board.” The thatState asserts Alexander had no property right in state
that, event,and inemployment argues any process requires“[d]ue notice

an heard,and to beopportunity which Alexander received.”

property protected Federal,“[W]hile interests are theunder as well
State, Constitutions,theas they byare not thecreated Constitution.

Rather, they are created and their bydimensions are defined existing rules
or understandings that stem from an independent source such as state law.”

omitted)at 549 (quotation claim);Id. (addressing see v.takings Brown
Board, (1982).627,School 122 N.H. 630 Alexander has the burdenBedford

provingof he had a inproperty interest his v.employment. See Krieg
(7th 2007).512,481Seybold, F.3d 519 Cir.

“In the context public employment,of we have repeatedly
that, law,reaffirmed as a matter of public more,State employment without

office,as asuch commission of notdoes rise to level of a protectedthe
Brown,right.” 122property N.H. at 630. Alexander contends that the

(CBA)collective agreementbargaining worked,under which he RSA
273-A, 21-1:42-58)...chapter “and the classified system (e.g., RSA provide

the ‘more’ that a propertycreates interest.” toHe fails cite a specific
however,provision, statute,either or of CBA,of the anthat creates such

Union,interest. Intern. AutoUnion Local 737v. Glass Cr. 72 F.3dEmp.Cf.
(6th1243, 1996)1250-51 no(finding propertyCir. interest in employment

plaintiffs contract,where to specificfailed cite of orprovision other rule or
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one). addition, notwithstandingIn thatthat Alex-understanding, created
andprocedural protections rightsander have been entitled to certainmay

rule, “aand property rightof statute administrative substantiveappeal by
a Dorr v.exclusively by procedural right.” Countyvirtue ofcannot exist of

(9th 1986);875, seeButte, F.2d 877 Cir. Petition Gorham School795 of
878, (1981)Board, protections of(procedural121 N.H. 881 RSA 189:14-a

district).right in schoolproperty employmentdid not create continued with
has meet hisBecause we conclude that Alexander failed to burden of

SYSC,in hisproperty employmenta interest with weshowing protected
claims, includingneed further address his constitutional his claim thatnot

him than thegreater protectionthe affords FederalState Constitution
Constitution.

respectturn now to the of the with toappealWe State’s board’s decision
arguesHarris. The that the board “exceeded both its andstatutoryState

21-1:58, I,authority”regulatory Hampshireunder RSA and New Admin-
Rule, 207.12(a),by reinstating employmentistrative Per-A Harris to with

HHS.
that with pertinent provisionsThe board stated accordance of RSA“[i]n

21-1:58, I, unanimously reinstated,. . . voted to have Mr. Harris[it] but
without the benefit of back to his ofYouthpay, position Counselor Trainee.”

21-1:58,1,The this applies onlyState contends was error because RSA to
“permanent” employees. agree.We

21-1:58,I, inprovides, part:RSA relevant

Any who ispermanent employee by any applicationaffected of
rules topersonnel may appealthe . . . the within[board] 15

dayscalendar of the action rise to ... Ifgiving appeal.the the
finds that complainedthe action of . . . was taken in[board]

director,violation of a statute of rules adopted byor the the
employee employee’sshall be reinstated to the former orposition

status, cases,a of like andposition seniority, pay. ... In all the
reinstate ormay employee changean otherwise or modify[board]

any authority,order of the or other orderappointing make such as
may just.it deem

(1990),in 133AppealWe stated N.H. 576 thatHiggins-Brodersen, “[i]nof
21-1:58,it to us thatreviewing legislatureRSA clear the intended to[was]

confer ofupon employees specific rightState a to the Board basedappeal
upon status.” 133 N.H. at 580.permanent Higgins-Brodersen,

attempts Higgins-Brodersen, notingHarris to that it con-distinguish
part-time employee arguing “probationarycerned a and that employees

equated employees.” persuaded.should not be with are notpart-time We
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Our decision in Higgins-Brodersen clearly differentiated frompermanent
probationary, as well as part-time, employees. Id. at 580 that(noting
“[permanent employees completedhave a working-test period and have
been for permanentrecommended appointment by proper authority”).the

We acknowledge 21-1:58,1,that the last sentence of beginsRSA with
the seemingly expansive introductory Nevertheless,allphrase, cases.”“[i]n

statutes,when interpreting “we do not merely look at isolated words or
phrases, but instead we consider the statute as a whole.”Appeal Kat Pawof

Trust, (2007)536, omitted).Acres 156 N.H. (quotation537 Reading RSA
21-1:58,1, whole,as a we conclude that the discretion byconferred the last

—sentence was intended to be confined to cases arising under that section
is,that appeals by permanent employees. 21-1:58,1.RSA

however,argues,Harris that the State should be estopped from
21-1:58,1,thatarguing RSA applydoes not to him because his termination

letter informed him that he had rightthe to appeal under that section. We
disagree. party may not equitable“[A] assert estoppel to avoid the
application of a Appeal Stanton, 724, (2002)statute.” 147 N.H. 732of
(Dalianis, J., inconcurring part and indissenting part); Thomas v. Towncf.

Hooksett, (2006)717,153 N.H. 722-23 claim(rejecting of municipalof
estoppel because uponreliance a representation contrary to statute was
unreasonable). We conclude that the 21-1:58,1,board’s reliance upon RSA
to reinstate Harris was erroneous because that statute does not confer that
authority in the case of a probationary employee.

We now examine the board’s actual authority in such cases. New
Hampshire 207.12(a)Rule,Administrative Per-A provides:

(a) In probationary termination appeals, the board shall deter-
mine if appellantthe proves by a preponderance of the evidence
that the termination arbitrary,was illegal, capricious or made in
bad faith. Allegations that appellantthe does not know the
reason(s) dismissal,for the or evidence that appointingthe
authority took no formal disciplinary action to correct the employ-
ee’s unsatisfactory performance or tofailure meet the work

priorstandard to dismissing employee,the shall not be deemed
sufficient to warrant the appellant’s reinstatement.

Rules, 207.12(a).N.H. Admin. Per-A
Here, the board concluded that “[w]hile did not find[it] the dismissal

decision to be arbitrary, illegal, capricious faith,or made in bad believes[it]
that the decision to dismiss in this case aimposed more substantial penalty
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that the boardarguesThe Stateactions warranted.”appellant’sthan the
ofdismissalsauthority to reviewlimits on itstheexceedinginerred

employees.probationary
had notfound that“essentially [he]that the boardcountersHarris
motionof the State’sIn its denialdisagree.Wethe work standard.”violated

the board stated:rehearing,for

decision, after27, 2010, the Board concludedSeptemberIn its
Department’sthat thein evidence... all the factsconsidering

capriciousarbitrary, illegal,notwas[Harris]decision to dismiss
thatfaith, believedDepartment [Harris]as themade in bador

Depart-in theas articulatedthe work standardfailed to meet
However, found,Board andtheprocedures.andpoliciesment’s

may not befind, proceduresandpoliciesto that thosecontinues
in terms asvacuum, practicalweighedin a but must beevaluated

Havingin workplace.theand observedthey actually appliedare
didperformancethat workso, the Board found [Harris’s]done

justifythat wouldto meet work standardsa failurerepresentnot
his dismissal.

standard,that Harris met the workfindingthis not as aWe read
it. reach thisof his failure to meet Wedegreean assessment of thebut as

have usedmightthat “Harrislight findingsin of the board’sconclusion
incident,” “Harris shouldthe andrespect reportingwith tojudgmentbetter

not haveand shouldduring investigation,theforthcominghave been more
found inactuallythose details herecollectionindependentrelated as

out, however,pointsAs the Statereport.”...employee’s [incident]another
1002.02(a),Rule, “the discretionPerHampshire Administrativeunder New

fails to meet the work standard”whoprobationary employeeto dismiss a
of anot the board. “The dismissalauthority,appointingrests with the

faith,inor made badarbitrary, illegal, capriciousmust not beprobationer
bya exercise of discretionnot interfere with reasonablethe courts willbut

Manchester, 113v.official.”Clarkhead or an administrativedepartmenta
omitted).(1973) foundSimilarly, once the board270, (quotationN.H. 275

faith,made in badcapricious orarbitrary, illegal,that dismissal was notthe
inexercise of discretionto interfere with HHS’sit was not entitled

we reverse the board’sAccordingly,terminating employment.Harris’s
to Harris.respectdecision with

part.reversed inpart;inAffirmed

Lynn, JJ.,C.J., concurred.DALIANIS, andand CONBOY


