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generaldefendant’s description paints pictureof the events a of a person
using unwarranted and dangerous physical against veryforce a young

Accordingly,child. we conclude that evidentiarythe errors at trial were
beyondharmless a reasonable doubt.

Affirmed.

Dalianis, C.J., Hicks, Lynn, JJ.,and CONBOYand concurred.
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Devine, Branch, (AlexanderPA,Millimet & of Manchester J. Walker
brief,and Joshua M. Wyatt on the and Mr. orally),Walker for the

petitioners.

(DanielleAMichael Delaney, attorney general Pacik,L. assistant
attorney general, brief,on the and Lisa M. English, assistant attorney
general, orally), for the respondents.

Conboy, J. The respondents, the Commissioner of Hampshirethe New
Banking Department and the New Hampshire Banking Department
(collectively, Department),the anappeal order of the Superior Court

J.)(McNamara, permanently enjoining Departmentthe from anpursuing
administrative proceeding against Jeffrey Frost on the thatground the
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Frost,jurisdiction. petitioners,Thesubjectlacked matterDepartment
LLC,LLC, Family, cross-appeal, arguingFrostandChretien/Tillinghast,

attorney’sfor fees. Wedenying requesttheirbythat the trial court erred
affirm.

chapteris as follows. RSA 397-Ato this casestatutory backdropThe
2011)(amended first(2006) 2009, ofgoverns licensing nondepositorythe

In to and Fairresponse the Securemortgage bankers and brokers.
(the Act), 12Act of 2008 SAFEMortgage LicensingEnforcement for

5101, by states toprotection requiring§ which enhanced consumerU.S.C.
establishing licensing regis-minimum standards for andpass legislation

originators, Hampshireloan the Newmortgagetration of state-licensed
2009). effec-(Supp. Accordingly,amended 397-Alegislature chapterRSA

1,2009, for to transact businessanytive it became unlawful individualApril
mortgage originatorin as a loan unless such individualHampshireNew

397-A:3, addition,Ina from See I.Department.obtains license the RSA
31, 2009, authorizes license andJuly suspensioneffective the statute

revocation, ofprovisions chapter.as well as for violation of the thepenalties
,andfrom the record. Frost is a memberfollowingThe facts are drawn

(Chretien), and a mem-designated manager Chretien/Tillinghast,of LLC
(FrostFamily, Family). Familyof Frost LLC Chretien and Frostber

LLCs)(collectively, Hampshire liability companiesthe are New limited
for of andorganized purpose acquisition, holding, develop-the real estate
underlyingment. The arose as the result of two seller-financed realdispute

transactions, Family byFrost and the otherbyestate one conducted
Chretien.

2008, Family Cheryl CayerIn Frost sold a condominium toSeptember
$32,000$137,000. In inthird-party financing, Cayer requestedfor lieu of

CayerFrost At executed afinancing Family. closing, promis-seller from
sory byto Frost secured a for the financed amount.Family, mortgage,note

in thepurchase pricethe cash. This transaction isCayer paid remaining
only Familyloan that Frost has ever made.mortgage

Inbya owned Chretien.propertyThe second transaction involved
2008, interest in one ofSeptember expressed leasingRobert Recio

parties agreedwith an to The on aproperties option purchase.Chretien’s
$475,000. discussions,of After further Recio and Williampurchase price

At the time of the leasesigned long-termSecor a lease with Chretien.
execution, option purchase property,the also executed an to theparties
which, exercised,if to a first loan forobligated provide mortgageChretien
$425,000 interest, “fully payableat which was due and on the third6.25%

of title.”anniversary closingdate of the real estate and the transfer
2008, tooptionIn decided to exercise theDecember Recio and Secor

look forrejected suggestionsRecio Chretien’s topurchase property.the
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Inclosing.afterto refinanceoptedand insteadfinancing,long-term
largeaexpectingthat he wasaddition, to ChretienrepresentedRecio

settlement, satisfy mortgage.down or thehelp paywhich wouldinsurance
13,2009, a note securedpromissoryRecio and Secor executedOn March

note,of the Recio and Secorto Under the termsby mortgagea Chretien.
$300,interest,$425,000 monthlyin ofpaymentsto at 6.25%promised pay

interest, 2012, fullybalance was dueremaininguntil March when theplus
the loan Chretien has everonly mortgageand This transaction ispayable.

made.
2009, Frost, Chretien,as of initiated foreclosuremanagerIn late

In response,sold to Redo and Secor.propertyon the Chretienproceedings
court, soughtIn Chretien andbankruptcy. bankruptcyRecio filed for the

from the automatic on fraudulentgranted stay misrepre-was relief based
that not filed forby previously bankruptcysentations Recio he had

thereafter, complaintRecio filed a with the Consumerprotection. Shortly
Attorney alleging, amongProtection Bureau of the General’s Office other

himfraudulentlythat Frost and Chretien induced to enter into thethings,
Subsequently, chargedsale for an inflated Frost was with four classprice.

alleging chapter (pro-A misdemeanors criminal violations of RSA 397-A
among things, mortgage banking). complaintother unlicensed Thehibiting,

Department. Upon receipt complaint,was also forwarded to the of Recio’s
an which the two seller-Department investigation,the initiated disclosed

financed transactions theby LLCs.
2009,In of Frostseller-financing,March after both instances submitted

1, 2009,a tooriginator application Department. Aprilloan license the On
397-A:l,Frost became a licensed loan see RSA XVIImortgage originator,

2009) (amended 2011)(Supp. (defining “Originator”), sponsored by Acad-
(2006)banker, 397-A:l,a XIIemy Mortgage, mortgagelicensed see RSA

banker”).(defining “Mortgage
2010,In Department proceedings againstthe initiated administrative

an tothrough EmergencyFrost “Order Show Cause with Immediate
Order,” Inand Cease and Desist as well as a “Staff Petition.”Suspension

documents,these the that Frostinitiating Department alleged although
thatmortgage originator’s applicationdisclosed on his loan license “he was

Family,and still is Frost he failed to disclose thatself-employed through”
a “financial It thatFamily employment.” allegedFrost was services-related

orFamily mortgage mortgagefact Frost served as either the broker“[i]n
loan,” Familyfor and that Frost wasCayer] mortgagebanker [the

a“servicing Cayer] mortgage Hampshire mortgageloan without New[the
2009)397-B:4, regis-Iregistration.” (Supp. (describingservicer See RSA

servicing companies). Departmenttration for Therequirements mortgage
that to his that healleged application]...further “Frost failed include [on
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[Chretien],” mortgagea loanwhich conductedowner ofpartis also
Secor, activelythat “continues toand and Chretientransaction with Recio

a mortgageloan” without validmortgage. . . residentialservice this
Finally,id. themortgagea valid banker license. Seeregistration orservicer

both“Frost, continuing employmenthis withbythatDepartment alleged
licensee, Academy Mortgage,bankeremployed by mortgagewhile[LLCs]

for more than oneOriginator,LoanMortgage work[ed]as a licensed
andmortgageand servicermortgage [was]or brokermortgage banker

III,397-A:l, XVTI(a), 397-A:3,RSAin violation of RSAtherefore and/or
397-B:l, IV-c.”RSA

initiated, Depart-were theproceedingsAt the administrativethe time
therequest hearing Departmentthat he could a withment notified Frost

(2007). Instead,request.not file such a541-A Frost didchapterunder RSA
superiorindeclaratory judgment proceedinginitiated apetitionersthe

order. Thecourt, temporary restraininga for arequestwhich included
subject jurisdic-that lacked matterrespondentscontended thepetitioners

prohi-Frost and violated the State Constitution’sproceed againsttion to
$25,000by to a fine foragainst retrospective seeking imposebition laws

violation.allegedeach
injunction,trial thehearing, granted preliminaryAfter a the court
over Frost[Department] may jurisdictionthat the haveconcluding “[w]hile

action himoriginator, againstis now a loan it take no[could]because he
Further, theon 2008 or the March 2009transactions.”Septemberbased the

anynotDepartment “may imposetrial court concluded that since the
Frost,” retrospectiveit not to consider the issue of thepenalties on did need

nature of the sanctions.
injunctionparties agreed preliminarythe to treat theSubsequently,

161(b)(2). entryfinal R. Prior to of the finalorder as a order. See SUPER.Ct.
order, however, petitionerstrial court allowed the to file a motion forthe

motion,such a which the trial courtattorney’s petitionersfees. The filed
denied.

I. Department’s AppealThe

that the not have beenDepartment argues petitionersThe first “should
by seeking abypass statutory proceduresto the administrativepermitted

Depart-in court.” Thepermanent injunction superiorand thepreliminary
jurisdiction,of the trialprimaryment maintains that under the doctrine

and theintervening required petitionerscourt should have abstained from
to exhaust their administrative remedies.

trial court exer-Conversely, properlythe maintain that thepetitioners
injunctionpreliminary permanentto both a andauthority grantcised its
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because the Department subject jurisdictionlacks matter under RSA
chapter 397-Ato regulate Specifically,the LLCs. they argue that because
resolution of this requires statutoryissue interpretation, and the superior
court has authority law,to issue declaratory findings on issues of trialthe
court notdid err.

The doctrine of primary jurisdiction “provides that a court will
refrain from exercising jurisdictionits concurrent to decide a question until
it has first been bydecided the specialized administrative agency that also

jurisdictionhas Gemmill,to decide it.” 701,Wisniewski v. 123 N.H. 706
(1983).

[The is withdoctrine] concerned promoting proper relationships
between the courts and administrative agencies withcharged
particular regulatory duties. It applies to thatclaims contain some
issue within specialthe competence of an agency.administrative
Thus, under the primary jurisdiction doctrine, courts, even
though they decide,could will in fact not decide a controversy
involving a question within jurisdictionthe of an administrative
tribunal until after that tribunal has rendered its decision.

2 (2004).Am.Jur. 2d 480,§Administrative Law “Where[, however,]at 407
the issue or issues law,... involve purely questions of the matter will not
be referred to an agency.” 73 C.J.S. Public Administrative Law and

77, (2004).§Procedure at 270 Because the decision to refrain from
exercising jurisdictionits “rests in the sound discretion of the trial judge,”

Co., (D.Dolan v. Utica 305,Mut. Ins. 630 F. Supp. 1986),308 Mass we
review the court’s decision under an unsustainable exercise of discretion
standard. Industries, (3dSee v. NLBaykeeper Inc., 686,660 F.3d 690 Cir.
2011) (“We review a district court’s decision to abstain on primary
jurisdiction grounds... for of discretion.”);abuse GCB Communications v.
U.S. South Communications, (9th1257, 2011) (‘We650 F.3d 1262 Cir.

areview district court’s denial of a request to refer a case to an agency
under the primary jurisdiction discretion.”);doctrine for abuse of TON
Services, Qwest (10th1225,Inc. v. Corp., 2007) (“This493 F.3d 1239 Cir.
court applies an abuse of discretion standard to the district court’s
decisions to primary jurisdictioninvoke the doctrine and to stayeither or
dismiss the action without prejudice.”); see Lambert,also State v. 147 N.H.

(2001).295, 296
Wisniewski,In the defendants diverted the flow of a river abutting the

plaintiffs’ property and theirs without prior authorization by the New
Hampshire Water Wisniewski,Resources Board. 123 N.H. at 704. Upon

oflearning actions,the defendants’ the board ordered them to return the
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Later, however,Id.the affected area.to its flow and restoreoriginalriver
further action on theits order and deferredvoted to reconsiderthe board

a and detailedpermit applicationuntil the defendants submittedissue
submitted, but theplanId. No was everfor the diversion of the river.plans

action. Id.took no furtherboard
damages byin court for causedsuperioran actionplaintiffs broughtThe

plaintiffs’to dismiss theId. The defendants movedthe river’s diversion.
action theclaim, jurisdictiontrial court lacked over the becausearguing the

matters state waters. Id. atjurisdiction involvinghad exclusive overboard
motion, and thegranted plaintiffscourt the defendants’superior705. The

Id.appealed.
reversed, enactingthat in RSAconcluding legislature,we theappeal,On

483-A, jurisdiction“to exclusive over statedid not intend vestchapter
common of aright propertyin the and to eliminate the lawwaters board

theriparian rightsan action for a violation of its when boardbringowner to
Moreover,or in state waters.” Id. wefilling dredginghas not authorized the

trialargumentthe alternative that the court’s orderrejected defendants’
jurisdiction. Id. atprimaryshould have been affirmed under the doctrine of
. . .“inapplicable706. concluded that the doctrine was because RSAWe
jurisdictionno overgranted483-A the water resources boardchapter

an ofdisputes private parties involving infringement riparianbetween
dredging given prior bywhen the and was not authorizationrights filling

the board.” Id.

Similarly, chapter grant Departmentif RSA 397-A does not the
here, is no need for thejurisdiction over the two transactions at issue there

administrativeDepartment’s proceedingscourt to await the outcome of the
MacDonald, ONcentered on these transactions. See 5 G. J. WlEBUSCH

Hampshire Procedure, 62.04, 62-4,62-5§and atNew Civil Practice
directlyand from the statutes that(noting agencies’ powers solely“come

authority necessary implicationsor from the ofgivecreate them them and
statutes”). Department’s jurisdictionBecause a determination of thethose

resolve thisstatutory analysis, properly legalthe trial court couldrequires
C.J.S., 77,§ at no to(noting agencyissue. 73 270 referral wheresupraSee

matter). dissentagency jurisdiction apparentlylacks over the While the
jurisdiction discretionary,is itacknowledges primarythat the doctrine of

here,that in circumstances such as those wherenevertheless maintains
notaction is the trial court’s discretion is limited. We doagency pending,

conclude, therefore, thatthat such limitation is warranted here. Weagree
didexercising jurisdictiontrial not to refrain from itsthe court’s decision

of that discretion.not constitute an unsustainable exercise
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We note that our decision here does not alter our regardinglaw
exhaustion of administrative remedies. Whenever a statute aprovides

forprocedure appeal decision,or review of an administrative thatagency’s
procedure is exclusive and must be followed.See Nashua v.Public Utilities
Commission, 503, (1959);101 N.H. 506-07 2 Am. 2dJUR. Administrative

475, (2004) (“[W]here§Law at 403 a statute requires exhaustion of
administrative remedies a court jurisdictionhas no to anreview interlocu­
tory order and the exhaustion requirement is not a matter for the court’s
discretion.”). Thus, reviewed,before an agency maydecision be adminis­
trative typicallyremedies must be exhausted. See v. Hollis/­Konefal

(1998)Dist., 256,Brookline Coop.School 143 N.H. 258 (requiring plaintiff
to exhaust her administrative remedies before the PELRB where her
claims required fact,resolution of disputed and were therefore exclusively

discretion).within administrative

For example, RSA 397-A:7provides that an applicant who is denied
a mortgage licenselending by the banking maycommissioner appeal the

indecision (2007) (“Noaccordance with RSA chapter 541. See 541:22RSA
proceeding other than the appeal herein provided for shall be maintained in
any aside,court of this state to set enjoin of,the enforcement or otherwise
review or impeach any order of [agency],the except as otherwise specifi­

Thus,cally provided.”). section,under this a petitioner must exhaust
administrative remedies judicialbefore seeking 5review. G.J.
MacDonald, (‘When62.28,§supra at 62-28 review under chapterRSA

authorized,541 is it is the exclusive means of challenging an agency’s
decision.”).

contrast,By RSA 397-A:17(mortgage license revocation and suspen­
sion) does not set forth a similar procedure. Rather,review this section
simply outlines the procedural steps in the revocation or suspension
process. Accordingly, there is no exclusive review thatprocess Frost was

torequired exhaust.

however,Assuming, that RSA 397-A:17implies exclusive adminis­
remedies, here,trative review exhaustion is not required. ‘We have

recognized that the exhaustion of administrative remedies doctrine is
flexible, and that exhaustion requiredis not under certain circumstances.”
Konefal, 258; Brentwood,143 N.H. at see Metzger 287,v. 115 N.H. 290
(1975).For inexample, Pheasant Lane Realty Nashua,Trust v. City 143of

(1998),N.H. 140 we thatexplained isparty required“[a] not to exhaust
administrative remedies where the issue on appeal questionis a of law
rather than a question of the ofexercise administrative discretion.”

Trust,Pheasant Lane Realty 143 141-42 omitted);N.H. at (quotation see
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(1988)632, 639Bedford,v. 130N.H.GroupResidents Townalso ofBedford
statute,(where law, ainterpretationas the ofis a of suchquestionthe issue

Thus, here, an of law iswhere issuenecessarily required).is notexhaustion
its discretion to maintainsustainablythe trial court exerciseddispositive,

jurisdiction.
in itsNext, enjoiningthat the trial court erredDepartmentthe contends

DepartmentFrost. theagainst Specifically,proceedingsadministrative
397-A. Inchaptertrial of RSAinterpretationthe court’schallenges

toequitable powers grant temporaryto exercise itsreaching its decision
relief, apetitionerstrial court concluded that the demonstratedthe

trial court reasoned that since noneof success on the merits. Thelikelihood
makingin of orcould “be said to be the businesspetitionersof the

transaction,”loans, virtue of a isolated RSAbrokering mortgage by single
addition,In trial court found that397-A was thechapter inapplicable.

at law andinjunction, adequate remedywithout an the had nopetitioners
injunctionharm. the issuance of anirreparable upholdwould suffer We will

discretion,law, clearlyan of an unsustainable exercise of orabsent error
Mottolo,N.H. v. 155 N.H.findings Dep’terroneous of fact. Envtl. Servs.of

(2007).57, 63
misinterpreted chapterthat the trial court RSADepartment arguesThe

that the to all residentialDepartment chapter applies397-A.The maintains
that not under RSA 397-A-.4mortgage specificallyexempttransactions are

licensingclasses of from It(exempting persons requirements).certain
exemptnotargues mortgage bythat loans executed the LLCs were

”. person[s],’“because those were not. . ‘natural so licensurecompanies
397-A:4, II naturalrequired. (exempting “[a]ny personwas See RSA

any yearthan 4 loans within calendar withmaking mortgagenot more first
for own investment without anperson’s person’sthe own funds and the

loans”).to such mortgageintent resell
novo.statutory interpretation FogWe review the trial court’s de

(2009).Sales, 266,v. Arctic 159 N.H. 267 We are theMotorsports #3 Cat
inlegislature expressedfinal arbiter of the intent of the as the words of the

(2005).448, 451Dubois,considered as a whole. Kenison v. 152N.H.statute
statute, plainof the we ascribe the andexamining languageWhen the

#3, 159 atFog Motorsportsto the words used. N.H. 268.ordinary meaning
notfrom the statute as written and willinterpret legislative intentWe

or add that thelegislature might languageconsider what the have said
infit Id. also a statute thelegislature interpretdid not see to include. We

instatutoryoverall scheme and not isolation. Id.context of the
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RSA 397-A-.2 inprovides pertinent part that:

This chapter provideshall for the department’s regulation of
persons that engage in the business of ormaking brokering
mortgage loans secured by propertyreal located in the state of

Hampshire,New which is or shall be in inoccupied partwhole or
placeas a of byresidence the borrower and which consists of not

more than 4 living units.

added).397-A:2, Thus,RSA I (emphasis by plainits and unambiguous
language, the grants jurisdictionstatute the Department only over “per-
sons that inengage the business of ormaking brokering mortgage loans.”

qualificationThe that a person be a personnatural relates not to this
jurisdictional predicate, but rather to exemptionthe set forth in RSA
397-A:4,II. Because our analysis focuses on scopethe of the Department’s
subject jurisdiction 397-A,matter under RSA chapter we need not con-
sider, as the dissent suggests, exemptionsthe indelineated RSA 397-A:4.

then,The question, is whether either of the LLCs was a person “engage[d]
in the business of ormaking brokering mortgage byloans” virtue of a

transaction,single Frost,isolated thereby subjecting agent,as its to the
Department’s administrative proceedings. agreeWe with the trial court’s
conclusion that the LLCs were not inengaged the business of making
mortgage loans.

The statute does not define the inphrase “engage the business.”
however,Generally, “transactions,“business” is defined as dealings, or

intercourse of any nature.” WEBSTER’S THIRD NEW INTERNATIONAL
Dictionary 2002)302 (unabridged ed. (defining “business”); see also

Dictionary (9th 2009)Black’s Law 226 ed. (defining “business” as “[a]
commercial enterprise carried on for aprofit; particular occupation or
employment habitually engaged in for livelihood or gain” (emphasis
added)). Thus, to in“engage the impliesbusiness” multiple transactions or
dealings, rather than a single incident.

Our case law supports the singlecontention that a mortgage lending
transaction does not constitute “inbeing the business” of making mortgage
loans. In Green Meadows Mobile Concord, 394,Homes v. City 156 N.H.of

(2007),397 we held that the petitioners were not “dealer[s]” because “while
petitionersthe on occasion units,[sold] manufactured housing they [were]

not in units,the business of selling such but rather in the business[were]
of owning and managing manufactured housing parks.” Id. (quotations and

omitted).brackets inSimilarly, DiSalvo, 576,Hughes v. 143 N.H. 578
(1999),we concluded that the plaintiff, who rented and attempted to sell her
real property through a lease and agreement,sales did not violate the
Consumer Protection Act because remedies under the Act notare available
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nature,in and not under­strictly privatetransaction issubjectthewhen
the plaintiffsof a trade or business. Thusordinaryin the coursetaken

engage­to constitutesinglein a transaction was insufficientinvolvement
(“The was not a realplaintiffin trade or commerce. Id. at 578-79ment

selling proper­in of orengaged rentingthe businessprofessionalestate
(1972)(“It10, 12 anTuck, 112 has been held thatties.”); v. N.H.Curriercf.

as an accommodation to a customerloaning moneyoccasional isolated act of
makingin of loans under similarengagingor friend is not the business

statutes.”).
controlling,while notsubsequent legislative history, supportstheFinally,

(2004).508, 512151N.H.Newport,our construction. See Franklin v. Townof
Act, legislatureHampshireIn to the federal SAFE the Newresponse

for to exclude from theinitially exemptions seller-financingnarrowed the
only “[a]ny negotiatesindividualwho offers or termslicensing requirements

familyloan with or on of an immediatemortgageof a residential behalf
individual,” or termsnegotiatesmember of the or individual who offers“[a]n

a loan a that served as themortgage by dwellingof residential secured
2009).397-A:4, (Supp.individual’s residence.” RSA III-IY

however, four was amended. EffectiveSubsequently, againsection
2011)1,2011, to as follows:July (Supp. provideRSA 397-A:4 was amended

chapter applyThe of this shall not to ... owner ofprovisions [a]n
in 12 month makes noproperty any periodreal who consecutive

more than loans to of the for allmortgage purchasers property3
purchase price againstor of the of the real estate which thepart

mortgage is secured ....

2011,397-A:4,VI; topurposeRSA Laws 212:1.The of the amendment was
Act,”of the 397-Acombat the “excessive enforcement SAFE see RSA

(2009), Hampshireand to “restore common sense to New law” after the
inJuly “harshly any legal2009 amendments eliminated commerce most

(2011).lending.”residential N.H.H.R. JOUR. 1579 With this amend-private
ment, that tolegislature applies only personsthe has made clear the statute

per year.who make numerous loan transactions

therefore, context,conclude, that in in the business”“engaging]We
more than a isolated transaction.mortgage lending requires singleof

transac­only mortgage lendingBecause each of the LLCs conducted one
tion, mortgagein or“engage[d] making brokeringneither the business of

397-A:2, and, thus,loans,” I, no to disclose theobligationRSA Frost had
Moreover, neither of the LLCsapplication.two transactions on his license

397-A:l, XII-XIII,broker, soa or see RSAmortgage mortgagewas banker
mortgagebanker ormortgageFrost did not for more than one“work[ ]
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Therefore,and ...” Frostmortgage althoughbroker servicer became
regulationto the became a mort-subject Department’s when he licensed

originator,loan the two LLCsgage byafter seller-financed transactions the
occurred, byhe is not to thesubject disciplinary Departmentaction based

thoseupon transactions.
herein, fact,not,our and theholding penaltiesGiven fact that were in

Frost,on notimposed argumentwe need address the that itsDepartment’s
of the andapplication suspension penalty provisions set forth in RSA

I,and397-A:14 RSA 397-A:17would not Parthave violated Article 23 of the
CONST, I,HampshireNew Constitution. See N.H. art.pt. 23 (“Retrospec-

laws,laws highly injurious, unjust.tive are oppressive, and No such
therefore, made, causes,should be either for of civilthe decision or the

offenses.”).ofpunishment
conclude, therefore, that the trial sustainablyWe court itsexercised

by Departmentdiscretion theenjoining takingfrom actiondisciplinary
Frost with to theagainst respect single mortgageLLCs’ lending transac-

decision, however,tions. Our does not limitotherwise the Department’s
regulatory authority over Frost as a mortgage originator.loan

II. The Cross-AppealPetitioners’

Finally, petitionersthe challenge attorney’sthe trial court’s denial of
Specifically, theyfees. maintain that tothey attorney’sare entitled fees

(1) (2)faith;because: the acted inDepartment bad the Department
(3)upon laws”;the protection against “they“intru[ded] retrospective and

aconferred substantial benefit on the public through this action.” We
disagree.

We will not overturn the trial attorney’scourt’s decision concerning
absent anfees unsustainable exercise of discretion. Grenier v. Barclay

Square Assoc., 111, (2003).Commercial Condo. Owners’ 150 N.H. To115
reversal,warrant the discretion must have been exercised for reasons

clearly untenable or to an extent clearly to ofprejudiceunreasonable the
(2004).objecting party. 694,the v. Town Rye,Arcidi 150 N.H. 704 Inof

evaluating issue,the rulingtrial court’s on this we theacknowledge
“tremendous deference” a trialgiven court’s decision regarding attorney’s

Grenier, Iffees. 150N.H. at 116. there inis some the thesupport record for
Arcidi,determination,trial court’s we will uphold it. 150 N.H. at 704.

“A prevailing party may attorney’sbe awarded fees when that
statute,recovery is byauthorized an anagreement parties,between the or

judicial toestablished the ofexception general precludesrule that recovery
Sheldon, (2009) omitted).269, 272such fees.” v. 159Tulley N.H. (quotation

judicially-created exceptions,“As to inattorney’s fees have been awarded
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litigationfaith andtheories: badseparatetwouponbasedthis State
740,Alexandria, 744159 N.H.TownBedard v.benefit.”substantial of

omitted). faith litigationthe bad(2010) “Underellipsisand(quotations
one haspartyis whereattorney’s appropriatefeesan award oftheory,

reasons, whereforfaith, vexatiously, wantonly, oppressiveorinacted bad
orunreasonablyas obduratecan be characterizedlitigant’sthe conduct

for the successfulobstinate, unnecessaryit have beenand where should
omitted). “Under theId.brought (quotationshave the action.”party to

amayfees be awarded whentheory[,] attorney’s. . .substantial benefit
Id.upon general public.”benefit theactions confer a substantiallitigant’s

omitted).(quotations

Here, met none of thepetitionerscourt found that thethe trial
therule. After review ofgeneralfrom thewarranting departurestandards
itssustainablytrial court exercisedrecord, and conclude that theagreewe

First, findingtrial court’s that thethe record thesupportsdiscretion.
neitherDepartment employedact in bad faith. Thedid notDepartment

tactics, it “burdensomenor did seeklitigationor unreasonableobstinate
discovery.”

itNevertheless, that trial court erred whencontend thepetitionersthe
consider, allegedlyfaith theanalysis, Department’sto in its badfailed

petitionersIn theparticular,and unlawful” conduct.pre-lawsuit“obstinate
only by their“unnecessary” promptedthat was and wasargue litigation

Department’sthe “unconstitutionalprotect againstneed to themselves
disagree.Wedisputed petition.tactics” and the staffinvestigatory

contrary,to the the trial courtrepresentationstheDespite petitioners’
investigatoryargument regarding Department’stheir thedid address

inthat the conduct relatedtheorytactics. The court ruled that “the State’s
search warrants and administrativeissuingcriminal andproceedings

. . beattorney’san of fees . [cannot]actions would authorize award
Further, an award ofargumentit thatrejected petitioners’sustained.” the

(i.e., namingin the Frostby alleged petitionwas flaws staffsupportedfees
alleged miscon-individually, creating “illusory” charges by “duplicating”

trialduct, penalties).unconstitutional retroactive Thethreateningand
a which involvedlegal positionthat tookDepartment]court noted “[the

regulated industry.”to aapplication highlystatutes and theircomplex
Thus, trial court failed tono in the claim that thepetitioners’we find merit

conduct.Department’s pre-lawsuitaddress the
noted, suitMoreover, complexity underlyingthe of theas the trial court

clearlya definedlitigatenot forced tosuggests petitionersthat the were
defined, as isclearlywere notrightsthat the at issueright. agreeWe
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byevidenced the fact that the anpetitioners expertfiled to aidreport the
trial court in understanding the instatutes involved this case.

Finally, the trial court not indid err thefinding substantial benefit
exception inapplicable. noted,As trialthe court the exception is based on

benefit,promotion of the notpublic the petitioners’ own benefit. See
Bedard, 159 N.H. at 746.

Affirmed.

DALIANIS, J., HlCKS, J., concurred; LYNN, J.,C. and DUGGAN,with whom
J., retired, specially assigned 490:3,under joined,RSA dissented.

Lynn, J., that,Idissenting. Because conclude under the doctrine of
primary jurisdiction, superiorthe court inerred enjoining ongoingthe
enforcement proceedings before the banking department, I would reverse.

Perhaps the best elucidation of the primary jurisdictiondoctrine of is
that found in a prominent administrative law treatise:

preciseThe function of the primary jurisdictiondoctrine of is to
guide a court in determining whether the court should refrain
from exercising jurisdictionits until after an administrative
agency has determined questionsome or aspectsome of some
question inarising the proceeding before the court. The doctrine
of primary jurisdiction does not necessarily powerallocate be-
tween courts and agencies, for it governs only questionthe
whether court or agency will initially particular issue,decide a
not the question of whether court or agency finallywill decide the
issue.

Davis,3 K. 19.01, (1958),§Administrative Law Treatise at 3 quoted in
Sears, 180, 199Roebuck & Co. v. Carpenters, 436 (1978);U.S. n.29 see also
Pharmaceutical Research Walsh, 644, 673American 538 U.S.and Mfrs. of
(2003) J.,(Breyer, inconcurring part and inconcurring the judgment)
(“[Primary jurisdiction] produceseeks to better informed and uniform
legal rulings by allowing courts to take of anadvantage agency’s specialized
knowledge, expertise, and central position within a regulatory regime.”);

v. Dist., (1998)Coop. 256,School 143 N.H. 258Hollis/BrooklineKonefal
(“Primary jurisdiction in an agency requires judicial abstention until the
final disposition issue,administrative of an at which point agencythe action
may omitted)).subject judicialbe to (quotationsreview.” Because primary
jurisdiction doctrine,a prudentialis rather than one based on the absence
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when thedetermining“fixed formula” forthere is nojudicial power,1of
59,Co., 64Pac. R. 352 U.S.v. Westernapplies.doctrine United States

(1956). consider-However, are often cited as relevantfollowingthe factors
(1) agency’sto which thethis the extentmakingations in determination:

inresolvingforum for the issueit aexpertise preferablemakesspecialized
(3)issue;(2) and theuniform resolution of thethe need fordispute;

impacthave an adverse onof the issue willjudicialthat resolutionpotential
II K.See DAVISregulatory responsibilities.of itsagency’s performancethe

(3d14,Pierce, Jr., § at 272 ed.Administrative Law Treatise& R.
J., in and1994); Walsh, (Breyer, concurring partatalso 538 U.S. 673see

(“[The word,in a whetherquestion], [is]inconcurring judgment)the
thatagency promote properto the willreference of issuespreliminary

jurisdic-thatagency primarycourt and theworking relationship between
(“Thefacilitate.”); N.H. at 258 ruleKonefal,to 143tion doctrine seeks cf.

to to theprior appealingremedies to be exhaustedrequiring administrative
ofencouragingof the exercisepoliciesis on the reasonablecourts based

andagency autonomy promotingexpertise, preservingadministrative
omitted)).judicial efficiency.”(quotations

majoritytheprimary jurisdiction,the doctrine ofacknowledgingWhile
its inunsustainablytrial court did not exercise discretionholds that the

trialbythe issue addressed thedeclining to the doctrine becauseapply
subject jurisdictionmatter andbanking department’scourt concerned the

Ia of law rather than of administrative discretion.purely questionwas
undermajoritythe takes too narrow a view of the circumstancesbelieve

itto an administrative and that the casesagency,which deference is owed
indistinguishable important respectsrelies on to its aresupport position

I find that the trial court’s decision toAccordingly,from this case. would
anenjoin banking department proceedings did constituteongoingthe

unsustainable exercise of discretion.
by enjoinon the involved an effort tomajorityNone of the cases relied

i.e., aproceeding, proceedingan administrative enforcementongoing
regulatory regime,a had violated a a circum­examining whether licensee

a to itscompelling staythat a reason for courtpresents particularlystance
PPG, F. 2dSupp.v. 702Community Organizationhand. See Interfaith

(D.N.J. Indus.,2010);295, accord Public Works v. L.G. 758Dept.310 of

1 jurisdictionjudicial power, primaryAlthough grounded the doctrinenot in an absence of
relationshipimplicate separation powersof concerns because it relates to the betweendoes

733,See, Co.,government. e.g., v.Detroit Edison 631 N.W.2dthe branches of Travelers Ins. Co.
(Mich. 2001) justifications jurisdiction(noting primarythat one of the for the doctrine741

underlyingrespect separation powers statutory purposethe the“relates to for the of and
granted by legislature,agency, powers to it the and thecreation of the administrative the

tjhiswithheld!; justification principle make adversepowers includes the that courts are not to
authority agency”).regulatory integrityand of thedecisions that threaten the
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(D.C.950, 2000) injunction(reversing grant against agency957 ofA.2d
“the trial courtproceeding, admonishingenforcement and that must be
whereresorting remedycareful before to that ... theespecially requested

enjoinwould action ofagency pendingrelief the outcome administrative
In part verythe for this restraint one thatreview. reason is the underlies

—doctrine,jurisdiction which that the court isprimary actingthe is and
—disruption in a field that is tonormally agency’srisks confided the

brackets, omitted));(quotations, and Barexpertise” citation Harbor Bank-
1980)Alexander, (Me.74,& Trust 411Co.v. A.2d 78ing (lifting temporary

restraining order that Bureau of Protectionprevented Consumer from
holding hearing to determine whether bank had violated statute regulating

ofpermissible charges, explainingfinance that the administration“[w]here
a has to anparticular statutory agency,scheme been entrusted the Court

postponewill of an action aagencyconsideration until the has made
designated if such ofpostponement protectdetermination will the integrity

statutory omitted));(quotationthe scheme” Luskin’s Inc. v. Consumer
Protection, (Md. 1995)788,657A.2d that primary jurisdiction793 (holding

requireddoctrine of declaratorydismissal action filedjudgment by mer-
subjectchant to foragency proceedings misleading consumer advertising);

(S.D.v. 54,Zar S.D. Bd. Examiners 376 N.W.2dPsychologists, 55of of
1985) (reversing writ of prohibition preventing disciplinary proceedings

licensee;against trial had itcourt reasoned that should make initial
decision as to whether Board lacked tojurisdiction discipline licensee

rules;of alleged invaliditybecause of supremeadministrative court dis-
citing (1938),41agreed, Myers Corp.,v.Bethlehem 303 for propositionU.S.

of separation“[u]nderthat the doctrine anpowers,of administrative
a branch ofagency, department, empoweredthe executive is to determine
jurisdiction” instance);its own in the first Smith v. N.H. Bd. ofcf.

548, (1994)554Psychologists, (reversing138 N.H. trial court’s ofentry
thatinjunction prevented Board of of PsychologistsExaminers from

licensees).conducting disciplinary proceedings involving
case, Gemmill,Unlike the instant (1983),Wisniewski v. 123 N.H. 701 on

relies,which the anmajority primarily did not involve action in which the
anplaintiff sought injunction against itself; indeed,the regulatory agency

(the board)agencythe former water resources not partywas even a to that
Instead, acase. the lawsuit was common action for damageslaw between

parties inprivate which the defendant dismissalsought based on the
that, suitargument because the concerned alteration of the athe course of

public body,water had jurisdiction.the board exclusive Id. at 705.
Moreover, case,unlike where department activelythis the wasbanking
pursuing proceedings againstadministrative Frost hadpetitioner and

him for aextended the at time heopportunity hearing sought judicialthe
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lain for nineWisniewski, had dormantrelief, agency proceedingsthein
704; JointIndependenceat Coitwas filed. See id.months before suit cf.
(1989) that561, concernFSLIC, (expressing586-87v. 489 U.S.Venture

torelegate partieswouldof administrative remediesexhaustionrequiring
hole”).adescribed as “blackthe Courtprocessa resolutiondispute

ain wasbefore the court WisniewskiFurthermore, partiesnone of the
board, authoritynor did the board have theresourceslicensee of the water

relief, i.e., that wasmonetary damages, plaintiffthethe oftypeto award
Here, contrast, aWisniewski, by Frost was123 N.H. at 707.seeking. See

and, majority recognizes, theas thebanking department,of thelicensee
him.authority” over“regulatoryhadunquestionablythereforedepartment

inof the busi-Thus, majority’s “engageconstructionacceptingeven the
(2006 2011), the atdepartment,& Supp.as used in RSA 397-A:2ness”

authority. But noworst, scope regulatoryof the of itshad a mistaken view
challenged,could have and thethat this was an issue Frostdisputesone

decided, which wouldhearing,have at an administrativedepartment could
the of the Administra-pursuant provisionsto have conducted tohave been

397-A:17,See RSAadjudicative proceedings.Act governingtive Procedures
(2007).541-A:30, consider-(2006); Collectively, foregoingIII theIII RSA

argumenta far morepresents compellingthat this caseations demonstrate
thaninvoking jurisdictionfor did Wisniewski.primary

Lane Trust v.by majority, Realtycited the PheasantThe other cases
Nashua, (1998), v. TownGroup140 ResidentsCity 143 N.H. ofBedfordof

Brentwood,(1988), v. 115 N.H. 287Metzger130 N.H. 632 andBedford,
(1975), did none of those cases involvedistinguishable. onlyalso are Not

taxpropertybut the land useagency proceedings,enforcement and/or
—as or thenearly complexat in those cases were also notstatutes issue

— thatbody arguable presentedof the as aslegal position governmental
law that where theprincipleIt is a of administrativewell-recognizedhere.

ambiguousin broad andagency’s powershas described anlegislature
uponto rulegiven opportunityis the firstlanguage, agency generallythe

farAlthough gone adoptwe have not so as tojurisdiction.the extent of its
rule, an reasonableagency’swhich courts to defer torequiresthe federal

U.S.A.,statute, see Inc. v.of an Chevronagency-administeredconstruction
Council, 837, 843-45, (1984), long467 866 we haveNatural Res. U.S.Def.

to interpretationthat deference is due thetaken the view substantial
charged with itsmeaning by agencyon a of doubtful theplaced statute

429,Co.,v. Nat’l Ins. 156 N.H.See Grand China Unitedimplementation.
Merrimack, 6,(2007); 120 N.H. 9-10v. TownCorp.434 Win-Tasch ofcf.

(1980). our substantialjurisdiction complementsThe of primarydoctrine
given opportunitythat an is the firstpolicy by ensuring agencydeference



to construe an ambiguous statute. See Verizon New v.England Maine
(1stUtilities, 1, 2007).Public 509 F.3d 11-12 Cir. As Professor Pierce

explains:

The primary jurisdiction doctrine compelsoften a court to refer
an issue to an agency... when the ultimatelyissue is determined
not to be within the agency’s statutory jurisdiction. The resulting

—situation an agency’s primary jurisdiction is often broader than
—jurisdictionits statutory seems strange at first Itglance.

eminently sense, however,makes good upon examination of the
nature and frequent difficulty of determining the ofscope the
agency’s jurisdiction.statutory

Pierce, Jr., (5thIIR. 14.2,§Administrative Law Treatise at 1185 ed.
2010). Put way, jurisdictionanother the primary doctrine comes into play
when conduct that subjectis the of litigationcourt “is ... at arguablyleast
protected prohibitedor by a . . . regulatory statute” agencyand when
resolution of an issue is likely to be of judicial“material aid” to resolution
of the dispute. Ricci v. Chicago 289,Mercantile Exchange, 409 U.S.
299-300, 302(1973); Cable,see Clark v. 1110, 1115-16Time Warner 523 F.3d
(9th 2008)Cir. (referring matter to agency novel,where issue was agency
regarded resolution of issue as important policiesto it requiredwas to
implement, and agency had issue under consideration);active Leedom v.cf.

184, (1958)Kyne, 358 U.S. 188-89 (declining to require exhaustion of
vires).administrative remedies agencywhen action is plainly ultra

At case,the times pertinent to this RSA chapter 397-A established a
comprehensive regulatory scheme for “persons that inengage the business
of ormaking brokering” (2006).certain mortgage 397-A:2,1loans. RSA If
the “engage in the business” language 397-A:2, I,infound RSA were the
only pertinent section regarding statute,the ofscope the I would agree
with the majority that the statute does not reach the two isolated mortgage
loan transactions byconducted Frost Family However,and Chretien. this

Instead, (2006is not 397-A:3,1the case. 2011)RSA Supp.& provides: “Any
397-A:J¡,person not exempt that,under RSA in its own name or on behalf

of other persons, inengages the business of ormaking brokering mortgage
loans bysecured real property located in this state shall be required to
obtain a added.)license from the department.” (Emphasis And, when these

occurred, (2006)transactions RSA 397-A:4 provided, in relevant thatpart,
RSA chapter 397-A inapplicablewas to:

AnyII. personnatural making not more than 4 first mortgage
loans within any calendar year with the person’s own funds and
for person’sthe own investment without an intent to resell such
mortgage loans.
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who, seller, one or moreas receivesAny personIII. natural
real estate asor deeds of trust onmortgagesor secondfirst

money obligation.asecurity purchasefor

added.)(Emphases
Family person,”is a “natural neitherneither Frost nor ChretienBecause

the existence of theseby importantly,Moreexemptions.2was covered these
meaningintended ofambiguityresults in an as to thestatutory exemptions

397-A:2, I,in and :3. Thein term found RSA“engagethe the business”
personsto a safe harbor for naturalexemptionof the first is createeffect

Theyear.than first loans within a calendarmortgagewho make fewer five
a first orperson providesto natural whoanyeffect of the second is exclude

in connection with even onepart seller-financingsecond as ofmortgage
majority’s suggestion,to theContraryhe or she sells to another.property

construing scopein thesimply ignore exemptionsit is not to theseproper
Indeed,397-A.authority chapterof under RSAbanking department’sthe
byin what is meant theexemptions determiningto consider thefailing

in of or loans is inconsistent“engage making brokeringterm the business”
— statutory provisionsthatprinciple statutory interpretationwith a first of

not to in isolation but in the context of the entireare be considered
(2009).1, By failing3 tostatutory Jennings,scheme. State v. 159 N.H.

scheme, no answer tostatutory majorityconsider the overall the offers
inquestion properlywhat is the seminal that must be addressed order to

If in the business” tolegislature “engageconstrue the statute: the intended
habituallynon-natural who or make or brokeronly persons regularlycover

loans, necessary specificallywould it have found it to excludemortgage why
(2005)Pierce, 790, 791152exemptions?3in the above See State v. N.H.them

(“All effect, isgiven legislaturewords of a statute are to be and the
redundant.”). Readingnot to use that are orpresumed superfluouswords

whole, thatplausible legislaturethe statute as a one construction is the
Chretien, toFamilynon-natural such as Frost and bepersons,intended

2 argue any provisionspetitioners that of RSA 397-A:4 in effect at the relevantNor do other
Family chapterexempttimes Frost or Chretien from the reach of RSA 397-A.

3 397-A:4, exemption designedII is to establish a safe harbor for a courseInsofar as the RSA
business,”“engaging mightmight in the it be contendedof conduct that otherwise constitute

exemption merelypersons tothat the exclusion of non-natural from this was intended
(non-natural harbor,persons) signifydisqualify from the safe not to that entities didentities

regularity engagedmortgages of in order to be innot have to make or broker with some level
397-A:4, exemption.argument to III Thethe The same cannot be made as the RSAbusiness.

that, necessaryrespect persons, legislature it to afact to natural the found includewith
suggestsperson seller-financing mortgagespecific exemption even one thatfor a who makes

makingperson engagedexemption in the business ofwithout the such could be considered
course, theyand, apply personsmortgages; exemption non-natural even ifof the does not to

only seller-financing mortgage.onemake
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“engageddeemed in the makingbusiness” of or brokering mortgages even
if inthey engage only And, course,a single transaction. of if the statute is
construed so as to require FamilyFrost and Chretien to have been
licensed, then there is a basis for bankingthe department’s investigation

(1)into whether Frost misrepresentationsmade in his application for
(2)licensure as a loan originator, serviced loans for mortgagenon-licensed

(3)bankers, and simultaneously represented more than one mortgage
(2006397-A:l, XVII, :3, III, 2011).4banker. See RSA :17 & Supp.

clear,To mybe it is not purpose attemptto a definitive construction of
chapterRSA 397-A. Given the statute’s itambiguity, may be that ultimately

I too would come to the conclusion that the most sensible construction of
RSA 397-A:2 and :3 would exclude Frost Family and Chretien from being

in“engaged the business” of ormaking brokering me,loans.5 Tomortgage
critical pointthe is that any such construction of bythe statute either the

trial court or this court is premature Rather, view,at this time. in my
where, here,as bankingthe department had not obviously overstepped the

4 petitioners recognizeBoth the and the trial court meaningseemed to that the of the statute
completely bywas less than clear. This is petitionersdemonstrated the fact that the found it

necessary provide expert reportto the trial court bankingwith an attorney opiningfrom a law
interpretation scope activityon his fallingof the of within the reach of the statute. The trial

reportcourt helpful.”considered this and found it “valuable byand It also is demonstrated the
petitioners’trial requestcourt’s denial of attorney’sthe Rejecting petitioners’for fees. the

faith, found,claim that the defendants acted in bad banking department]the court “[the took
legal position complexa applicationwhich involved highlystatutes and their regulatedto a

industry.”
agree5 I majority legislativecannot with historythe that the of the 2011 amendment to RSA

—supports397-A:4 its construction of the 2005 version of the statute the version that is
controlling respectwith point,to the initiallyconduct at issue. veryOn this I note that the fact

majority necessarythat the legislative that,deems it history myto reference confirms view
prior amendment, ambiguousto the 2011 respectthe statute was with to whether Frost
Family engagedand makingChretien were in brokering mortgages.the business of or See

Cote, (1999)Appeal 126, (“While legislative144 N.H. history may helpful129 be in theof
interpretation ambiguous statute,of an statutoryit will not languagebe consulted when the

omitted)).plain.” (quotation importantly,is More Familywhile the actions of Frost and
appear exempt theyChretien would to have been if had occurred after the 2011 amendment

effect,to clearlyRSA 397-A:4had taken clarifythat amendment pre-existingdid more than
contrary, legislative clear,law. historyOn the as its makes the amendment was intended to

change existing expandlaw to seller-financingthe circumstances in which of real estate
Hearingtransactions would be allowedwithout the need for the seller to be licensed. See ON

(Jan. 25, 2011) (“ThisBoutin)SB 28 before (testimonySenate Commerce Comm. of Sen.
exemptionde minimis completedwould allow a number of the transactions which cannot be
ensuring exemptionnow while that the (emphasiswill not undermine the current law.”

added)); 25, 2011) (remarks (“Current(May Manuse)___N.H.H.R. JOUR. Rep.of law
requires any person get mortgage originatorsto a Hampshireloan license from the New
banking department, even in licensing privateharmless circumstances when citizens who

up added)).practical.”intend to make (emphasisto three loans is not The 2011 amendment is
legislature clearlythe first time the exemptioncreated a safe harbor that covers non-natural

persons Familysuch as Frost and Chretien.
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agencyof an offunctioningtheauthority, respect properforof itsbounds
jurisdictiongiven primarythat has beengovernmentbranch ofa coordinate
interferingto refrain fromthe trial courtréquiredin the fieldregulateto

proceedings.administrativeongoingwith the
today’s may pavethat decisionmynote concernIn I also mustclosing,

enforcementagencyto to circumventattemptfor future licenseeswaythe
plausibleto fashion acounsel is ableany imaginativetimeproceedings

authority.regulatoryitsagency misinterpretedthat the hasargument
consonant with soundwould not besay, developmentto such aNeedless

policy.public
above, respectfullyI dissent.For the reasons stated

490:3, joins in theDUGGAN,J., retired, assigned under RSAspecially
dissent.
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