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jurisdiction over thesubjectbecause DOL lacked matterFinally,
claim, decision, its award of attor­includingwhistleblower itspetitioner’s

(2011)144,fees, 162 149ney’s Rye,is void. See Gordon v. Town N.H.of
(“Absent void.”).a order issubject jurisdiction,matter tribunal’s

Vacated.

DALIANIS, C.J., LYNN, JJ.,and CONBOYand concurred.
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Fuller,Delaney, attorneyMichael A. D.general (Stephen senior assis-
tant onattorney general, orally),the brief and for the State.
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Hausman, defender, Concord,assistant of on theStephanie appellate
orally,brief and for the defendant.

Duggan, J., retired, defendant,under 490:3.specially assigned RSA The
J.)Bent, (Nadeau,appeals Superior denyingDaniel orders of the Court his

$21,230.86.settingmotion to vacate restitution and restitution at We vacate
remand.and

convicted, by jury,The defendant was a of one count of second degree
2, 2007,and counts of reckless Februaryassault three conduct. On the

J.)Superior (Coffey, yearsCourt sentenced the defendant to three to six in
prisonstate and ordered him to “make restitution of an amount to be

plus statutorydetermined 17%administrative fee thethrough Department
of court that requestCorrections.” The noted the of the defendant or“[a]t

Corrections,the of aDepartment hearing may be scheduled on the amount
paymentor method of of restitution.”

incarcerated,theWhile defendant was he received a letter from- the
department informingof corrections him that Deborah Nelson had been

to collect restitution. Theassigned letter also stated that the amount of
$18,146.03 fee,restitution was theplus 17% administrative for a total of

$21,230.86, and that the amount “subjectwas to increase as the victim
claims for expensessubmits further related to the incident.”

victim subsequentlyThe of the assault a civil suitbrought against the
defendant, the defendant’s employer employer’sand the insurance carrier.
The came to aparties agreement,settlement which was theapproved by

J.){Nadeau, 13,Superior Court on January 2009.
2010,6,JanuaryOn the defendant filed a motion requesting the court to

vacate the order of restitution as a result of the settlement agreement
case,reached in the requestingcivil and a on thehearing issues related to

restitution. aFollowing hearing,restitution the court issued an order on
26, 2010,May denying the defendant’s motion to vacate restitution. The

order, however, failed to set an amount for restitution. The defendant filed
30, 2010,a motion for clarification. AugustOn the trial court anissued

$21,230.86.”additional thatclarifyingorder is set at“Restitution
appeal, arguesOn the defendant that the trial court in settingerred the

$21,230.86amount of restitution at because the did notState meet its
of demonstratingburden the amount of the victim’s economic loss attrib-

to arguesutable the assault. He also that the trial court in tofailingerred
determine awhether restitution award would result in duplicate compen-

in lightsation to the victim of the settlement agreement.

Determining appropriatethe restitution amount is within the discre­
(2010).Gibson, 445,tion of the trial court. State v. 160 N.H. 450 “If the

however,factual disputed, bybasis for restitution is the State must prove
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causallydamageor isthat the lossthe evidencea ofpreponderance
relationship to the offense.”a significantand bearsconnected to the offense

itsomitted). rulings, acceptwethe trial court’sreviewingIn(quotationId.
record, clearlyor arein thesupportlacktheyunlessfindingsfactual

(2007).Shannon, 135, 137155 N.H.v.erroneous. State
of antestimonythehearing, presentedthe StateAt the restitution
of theservices, testimonytheas well asin of fieldthe divisionemployee

depart-file from thethat he reviewed thetestifiedemployeevictim. The
$18,146.03 the 17%plusatset restitutioninitiallycorrections thatment of

I’m not sureamount, “[Q]uite honestly,explained,hetheRegardingfee.
$18,000 somefigure. There’scame with thedepartment] uphow [the

. . .company],insurance butin that came from [thethe filepaperwork
$18,000figure.”thatupwe came withI’m not sure howagain,

agree-from the settlementrecoveryhis netThe victim testified about
that, toin additionment, the assault. He statedwell as his losses sinceas

for prescriptionongoing “out-of-pocket expensesin he hassalary,”a “loss
releasemyofascialandinjuryto a[weekly center]visits brainco-pays,

seekingis reimbursementfurther testified that the State[therapy].” He
$127,000 compen-as workers’money paidhim in amount of forfrom the

the submittedtestimony,to the victim’s StateIn additionsation benefits.
$127,000,as well asthe victim that he owesinforminginto evidence a letter

$127,000lien.the calculation of thea form that detailed
not sufficient evidencepresentthat the State didarguesThe defendant

State, inbyamount ordered the trial court. Theto the restitutionsupport
ongoing out-of-pocketof the victim’sargues that the evidenceresponse,

$127,000 the victim’s loss was at leastand the hen thatexpenses proved
$21,230.86, actually significantly greater.and was

the exact amount setsupportingno evidenceAlthough specificthere was
corrections, theofbeyond departmentthe letter from theby the court

the tended topresented by Statetestimonyvictim’s and the documents
$127,000 greater.orto in the amount ofdamageloss or the victimshow
to an awardsupportsufficient evidencewe find that there wasAccordingly,

to appropriate.the trial court bebyin an amount determinedof restitution
to an amount ofHowever, supportwas sufficientalthough the evidence

court, must bethe trial court’s orderby the trialrestitution as determined
Instead,made such a determination.the court itself nevervacated because
amountthe restitutionbythat it was boundtrial court’s order statedthe

that restitutioncourt clarified theSubsequently, thethat been set.”“[had]
$18,146.03$21,230.86, is the sum of theat whichamount would remain

statutory fee.the 17%plusof correctionsfigure departmentfrom the
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The court erred in that it was bound the amountruling by restitution
byset the of corrections.department departmentWhile thé of corrections

has toauthority payments,set the time and method of restitution and to
order, (2007),enforce a restitution onlyRSA 651:64 the court has the

2010).restitution,authority to set the amount of (Supp.RSA 651:63
Because the trial court independentlynever considered the amount of
restitution, incorrectlybut rather ruled that it was bybound the amount set

corrections, $21,230.86by departmentthe of the award of must be vacated
and the case must be remanded.

The defendant also contends that even if the supportedrecord the
set, amount,anyamount or other restitution the trial court erred in setting

an amount without determining whether it would result in a double
recovery 651:63,1,to the Althoughvictim. RSA does not prohibit a victim

restitution,from civil inpursuing remedies addition to and states that
may be . . . regardless availability“[r]estitution ordered of the of other

itcompensation,” providesalso that “restitution not compen­is intended to
651:63,1 (2007)sate the victim more than injury.”once the same RSAfor

added).(emphasis In the defendant’s motion to vacate restitution and on
appeal, arguesthe defendant that an award of restitution would constitute

651:63,1;an impermissible recovery. Burr,double RSA see also State v. 147
(2001).102,104-05 However,N.H. the trial court never addressed the issue

because it found it bywas bound the amount by departmentset the of
Thus,corrections. it is unclear whether the court could have ordered any

amount under the statute.

defendant,According to the any amount of restitution inwould result
double recovery for the victim agreementbecause the settlement fully
compensated the victim. He therefore asks us to reverse the trial court’s

However,denial of his motion to vacate restitution. the determination of
whether restitution would in recoveryresult double to the victim is one that
must in Burr,be made the first instance trialby the court. See 147 atN.H.
105; Found. N.H.,Seacoast Health v.HCA Health Servs. 157N.H.cf. for of

(2008)487, 501 (remanding on a certain issue where trial court made no
issue).findingsfactual with respect to that

Accordingly, we remand so that the trial court may determine the
amount of restitution and whether the award of any portion of the
restitution amount would inresult the victim anreceiving impermissible
double inrecovery light of the agreement.settlement

The defendant also makes argumentsvarious theregarding reduction of
agreement, 651:63, (2007),the civil settlement pursuant to RSA ifIV

651:63,restitution is providesawarded. RSA IV that court shall“[t]he
anyreduce civil awardsdamage by restitution ordered and to thepaid
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a separatewas ofagreement partsettlementBecause the civilvictim.”
and has notcourt in this casebefore the trialwhich was notproceeding

effect, if thisany,to whatus, findingmake no asto weappealedbeen
has.provision

and remanded.Vacated

Hicks, LYNN, JJ.,DALIANIS, C.J., and concurred.and CONBOY
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