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7306.01(a)Res isAccordingly, nothing more than' “a blanket rule
to in allrequiring permit application thirty[a] be made cases no fewer than

days 16,anprior City Augusta,to intended Sullivan v. 511[event].” F.3dof
(1st 2007). right speech39 Cir. The to free does not such apermit panoptic

because,regulation tailored,far from it inbeing narrowly applies numerous
circumstances that have no relation to DRED’s significant interests.

II. Conclusion

7306.01(a)foregoingThe demonstrates that Res is unconstitutional
in a substantial number of its applications therebyand is overbroad.
Therefore, 7306.01(a)on its face Res violates rightthe to free speech

I,guaranteed by Constitution,Part Article 22 of our State and we thus need
Doyle’snot address remaining arguments, hisincluding arguments under

Ball,the Federal Constitution. See 124 atN.H. 237.
however,holding today,Our is a narrow one. It rests on the assumption

that forum,Mount Monadnock is a traditional public an assumption based
upon procedural posturethe of this possiblecase. We note that it is that the

atregulation issue here could be permissible appliedas to DRED proper-
forums,ties that are not traditional public anyand that in event DRED

may adopt regulations consistent with the toright speech,free which will
require DRED to intotake account the character of itpropertythe
regulates.

Reversed and remanded.

DALIANIS,C.J., HICKS, LYNN,JJ.,and CONBOYand concurred.
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Act,this under the Protection RSA ch. 275-Eproceeding Whistleblowers’
(2010 2011), brought by petitioner,& the Kevin Perrier. We vacate.Supp.

found or in thefollowing by supportedThe facts were DOL are record.
A a Apetitioner providedThe worked for & J as tractor trailer driver. & J

its with aemployees plan, paying sixty percenthealth insurance of the cost.
Participating employees required pay remaining forty percentwere to the

apremiums. plan operated year,of their The on calendar with open
in year.enrollment December for the following

Although jointhe declined to the inpetitioner plan when he was hired
2006, 2008,yearhe chose to enroll for the 2007. In thatJanuary he learned
the premium by fifty-two percent.had increased He informed A & thatJ he

opt coveragewanted to out of and did not authorize deduction of the
premium pay.increased from his A & J that petitioner payinsisted the the
forpremium January and deducted the rata amountpro co-pay for that

month from his wages. petitioner broughtThe a successful claimwage
before DOL for a premium.refund of the

petitionerThe remained throughuninsured 2008 and was not given
information about the 2009 the inplan during open periodenrollment

2009,December 2008.In January he learned from other that theemployees
premium J,had decreased. soughtHe information about the from Aplan &
including summary (SPD),the plan description but was refused. After
consulting Labor,DOL and the United DepartmentStates of the petitioner
wrote a letter to A & J’s owner and vice president, stating:

I Labor,have contacted the Department EmployeeU.S. of
Administration,Benefits Security regarding questions about the

company’s health Igroup plan. understand that Employee Re-
(ERISA)tirement SecurityIncome Act requires planssection 104

to disclose certain information to plan participants and beneficia-
ries. healthGroup plans are covered by participantsERISA and
do not have to in planbe active the to receive the information. The
U.S. ofDepartment may impose penaltyLabor a Planagainst the

failingadministrator for to provide the documents.

Please send me ... a of thecopy Summary DescriptionPlan
(SPD) for the company’s group health Iplan. understand that
plan required respondadministrators are to to written requests

so,for information within 30 days. Failure to do at the court’s
discretion, could be a fine to aup day from the date of such$110
failure or refusal.
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information, Ithe will be contact-requestedIf I do receivenot
Asfor assistance.Department againthe of Laboring U.S.

mentioned, imposeof can the aboveDepartmentthe U.S. Labor
mentioned fine.

about but thepetitioner plan,then the with information theA &J furnished
30, 2009,as thequalify January plaintiffdid not an SPD. Oninformation

was terminated.
3,AugustDOLcomplaintfiled a whistleblower’s with onpetitionerThe

2009, to his 2008alleging previous complaint,” namely,that “[d]ue [his]
claim, a of therequested copyhe was whenwage “[terminated [he]

He rein-Summary Description group plan.” soughtPlan for the health
statement, andfringe seniority rights, “appropriateback benefits andpay,
injunctive relief.”

petitionerthat the his burdenhearingThe DOL officer ruled “sustained
in havingto he was retaliation for exerciseddischargedof show thatproof

foundparticular,under the law.”In the officerlegitimate rights hearinghis
the plan,information about health insurancerequesting [thethat “[i]n

in his under Theactingwas accordance withpetitioner] rights [ERISA].”
“that employmentofficer back but determined thehearing pay,awarded

orderingis with such thatrelationship tinged animosity reinstatement
ofparty.”would not be in the best interests of either insteadAccordingly,

reinstatement, hearingthe officer ordered until thepay “continuingfront
Thereafter, hearing officer awarded[petitioner] employment.”finds the

fees,attorney’s statutory unsuccessfullycosts and interest. A & J moved
alia,reconsideration, thatarguing,for inter the whistleblowerpetitioner’s

byclaim was ERISA.preempted
again petitionerOn A & J asserts The counters thatappeal, preemption.

of notthe issue ERISA was raised below andpreemption properly
has preserved appeal. questiontherefore not been for He contends that the

argument “jurisdictionat DOL was whether that tribunalraised before had
aargues “jurisdictionto rule on issues.” He then that to hear caseERISA

casebody hearingis different than whether or not the the is preempted
law)(in case, to thefrom a this state determineapplying particular law

case.”

addressingpreservationwould decide the issue beforeOrdinarily, we
allegedly preserved, preservedmerits of issue not since issues notthe the

Comm’n,See, 157normally e.g.,Dupont v. N.H. Real Estateare waived.
(2008).658, case, however,662 In an of ERISAN.H. this examination

preservation.is to our on Weprinciples rulingessentialpreemption
with claim ofbegindefer of and thepreservationtherefore discussion

preemption.ERISA
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A & that petitioner’s preempted by-J asserts the whistleblower’s action is
514(a) 502(a) 1144(a) (2006),§§sections and of 29ERISA. See U.S.C.

1132(a) (2006 2009). 514(a)Supp. provides& Section that “super-ERISA
any and all State laws insofar as now orthey maysede[s] hereafter relate

any employee 1144(a);§to benefit in thatplan” described statute. 29 U.S.C.
Serv., (1988).Mackey Agency 825,see v. Lanier Collection & 486 U.S. 829

Early of thisinterpretations language by the United States Supreme Court
heavily upon analysis“relied textual a dictionaryand definition of ‘relate to’

and led to the conclusion that preemptionERISA was for‘conspicuous its
” Co., (1stHampers Inc., 44,breadth.’ v. W.R. Grace & 202 F.3d 49 Cir.

2000) omitted).(quotations and citation
Employing early interpretations,those the Supreme Court found a state

law termination claimwrongful preempted in Ingersoll-Rand Co. v.
(1990).McClendon, 498 U.S. 133 The thatCourt noted law ‘relates to’“[a]

an inemployee plan,benefit the normal sense ifphrase,of the it has a
connection with or reference to such a plan” and concluded that in the case

it,before “the pensionexistence of a aplan critical factor in[was]
establishing liability under the State’s wrongful discharge law.”

139, 139-40 omitted).Ingersoll-Rand. 498 U.S. at (quotation The Court then
held:

no indifficultyWe have thatconcluding the cause of action
—which the Texas Supreme recognizedCourt here a claim that

the employer wrongfully terminated plaintiff primarily because of
to,the employer’s desire to avoid contributing payingor benefits

—under, the employee’s pension fund to” an“relate[s] ERISA-
plan 514(a),§covered within meaningthe of and is therefore

preempted.

Id. at 140.

inSubsequently, New York State Blue Cross & BlueConference of
Co.,Shield Plans v. (1995),Travelers Insurance 514 645U.S. the Court

a“signaled significant analytic shift in regard to the ‘connection with’
portion of preemptionthe ERISA inquiry, abandoning strict textualism in
favor of a more approach.” Carpentersnuanced Local Union No. 26 v. U.S.

(1st 2000)Co., 136, (footnote omitted).F. & G. 215 F.3d 140 Cir. “Under
Travelers, preemption issues must by objectivesbe decided theexamining
of the ERISA statute as a to theguide scope of the state law that Congress

survive,understood would as well as the nature of the state law’s effect on
plans.” 328,ERISA McClintick v. Timber Manufacturers,Products 21 P.3d

(Wash. 2001) omitted).333 Ct. App. (quotation



however,analysis, recognize “congressio­Even under the new courts
Id.;nal to insupplant protection.”intent state law the area of whistleblower

(“It26, 215Local No. 140Carpenters accepted,...see Union F.3d at is well
even under the new thatregime, state laws which furnish alternative
enforcement mechanisms the that touniformity Congressthreaten labored

ERISA”).byachieve and thus are Examination ofpreempted the new test
supports that conclusion.

Court,toAccording purposethe Travelers ERISA’s was to ensure
that andplans plan sponsors subject bodywould be to a uniform
of benefits law. categoriesThe Court identified three of state laws
that “relate to” inplans wayERISA such a that ofpreemption

(1)those laws furthers purpose:this state laws that mandate
(2)administration,employee benefit or theirstructures state laws

(3)choice,that planbind administrators to a particular and state
law causes of action that provide alternative enforcement mecha-
nisms to regime.ERISA’s enforcement

omitted).Hampers, 202 F.3d at 51 (quotations, citation and brackets This
which,implicates turn,case the third incategory, relates to the second

Aprong of & J’s preemption argument; namely, that the petitioner’s
502(a)whistleblower claim is preempted by section of Accordingly,ERISA.

we next examine that section.
502(a)Section is ERISA’s civil provision.enforcement It inprovides,

part:

—A maycivil action be brought

(3) (A)aby participant, orbeneficiary, fiduciary enjointo any
act or practice which violates any provision of this orsubchapter

(B)the terms of plan,the or to obtain other appropriate equitable
(i) (ii)relief to redress such violations or to enforce any provisions

of this orsubchapter planthe terms of the ....

1132(a).§29 U.S.C. aERISA contains retaliation thatprovision may be
502(a)enforced in a section action. Specifically, section 510 of ERISA

inprovides part:

fine,It shall any personbe unlawful for to discharge, suspend,
expel, discipline, or discriminate aagainst participant or benefi-

forciary exercising any right to which he is entitled under the
provisions of an employee plan, subchapter,benefit this section
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title, Actof or the and Pension Plans Disclosure1201 this Welfare
purpose interferinget or for the of with theseq.],U.S.C. 301[29

maysuch becomeany right participantattainment of to which
plan, subchapter,entitled under the this or the Welfare and

Act.Pension Plans Disclosure

(2006).§29 U.S.C. 1140

A claimargues petitioner’s squarely& J that the whistleblower “falls
thatprovision. agree. provideswithin” this We Section 104of ERISA “[t]he

shall, upon request any participant beneficiary,administrator written of or
a of the latest 29copy updated summaryG plan description.”furnish U.S.C.

1024(b)(4)(2006).Thus, SPD,§ in arequesting copy petitionerof the the
was a to which he is entitled under of’exercising “right provisionsthe

§29 1140. complaint allegedERISA. U.S.C. His whistleblower that he “was
requested copy Accordingly,terminated because a of the SPD.” he[he]

conduct that 510 ofalleged violated section ERISA.
The himself thatpetitioner argues provides“ERISA for almost the

identical and reliefprotections providedas are for under the Whistleblower
remedyact.” Because ERISA a for of inprovides type allegedthe conduct

petitioner’s complaint,the DOL his state whistleblower claim constitutes a
of that provide[s]action alternative enforcement“cause[] [an] mechanism[]

to regime.” Hampers,ERISA’s enforcement 202 F.3d at 51 (quotation
omitted). Accordingly, pre-empted byhis state claim is See id.ERISA.

inNotably, Supreme Ingersoll-Rand recognizedthe Court such conflict
preemption holdingas an alternative to its that a state termina-wrongful

“tion cause of action to’ an plan.”‘relatefd] ERISA-covered
140, stated,Ingersoll-Rand. 498 U.S. at 142. It if“Even there were no
case,inexpress pre-emption this the cause of action[state] would be

itpre-empted directly bybecause conflicts with an ERISA cause of action”
“falling] squarely §within the ambit of ERISA 510.” Id. at 142. As the

observed,in Carpenterscourt Local No. itUnion 26 is unclear whether
§ 502 or “alternative preemptionenforcement mechanism” should be

a separate analysis”viewed “as branch of ERISA or “consid­preemption
ered as of apart parcel analysis”and ‘connection’ or ‘reference’ for

§ 26,of 514purposes preemption. Carpenters Local Union No. 215 F.3d at
(“[W]en.4; Travelers,140 see 514 at 658 have thatU.S. held state laws

providing alternative enforcement mechanisms also relate to plans,ERISA
decide, however,triggering pre-emption.”). We need not “under which

26, 215heading... place inquiry.”the Local Union No. F.3d at 140n.4.[to]
that the stateHaving petitioner’sconcluded claim conflicts with ERISA’s

scheme,enforcement we hold it is preempted.
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contends, nevertheless, that claim is notpetitioner preemptedThe his
(1) of‘participant’ meaningbecause either: he was “not a within the

(2)ERISA”; in thathearing applied determiningor “the officer ERISA law
petitioner] wrongfullywas terminated.”[the

claim,to the first itregard petitionerWith the asserts that “should be
determined that was not a within the ofparticipant meaning[he] the

law, claim,thereby lackingERISA and to anstanding bring ERISA he
officer, however,would be free to seek state law relief.” The hearing

explicitly ruled that the for[petitioner] requested“[w]hen the SPD the
2009,inplan Januaryhealth of he was a under theparticipant law and

entitled to the information.” “Because the did not a[petitioner] file
cross-appeal or move to add this on will not it.”question appeal, we review

Hosp. Assoc.,Concord v. N.H. Medical Malpractice UnderwritingJoint
(1993).680,137 N.H. 686

theAlternatively, petitioner argues:

A fair ofreading hearingthe officer’sdecision is that he viewed
275-E statutory authority juris-RSA as the for him to exercise

diction to apply protectionsthe and remedies forprovided under
law,Having appliedERISA. the correct after A&J failed to

court,remove the case to federal no preemption argumentthere is
to be made.

case,Even thatassuming were the the hearing officer’s decision could not
jurisdictionstand unless DOL had to hear the ERISA claim.The petitioner

did,that it arguing:contends

action,petitioner’s] rightto enforce his not to be[The terminated
againstdiscriminated for having requested informationand/or

that would allow him to amake decision about whether or not he
wished to in the group plan,re-enroll A&J health is an action “to
enforce his rights under the terms of the withinplan,” the

§1132(a)(l)(B)[,ofmeaning over which state and federal courts]
jurisdiction.]have concurrent

disagree.We
The theprovision petitioner providesERISA cites that:

—mayA civil action be brought

—(1) a orby participant beneficiary
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(B) to him under the terms of his plan,to recover benefits due
of orrights plan, clarifyto enforce his under the terms the to his

the terms of therights plan.to future benefits under

1132(a). (e)§ of that inprovides, part:29 U.S.C. Subsection section
(1) (a)(1)(B) section,for actions under of thisExcept subsection

of shall have exclusivethe district courts the United States
of civil actions under this thejurisdiction subchapter brought by

Secretary beneficiary, fiduciary, anyor a orby participant, person
1021(f)(1)inreferred to section of this title. State courts of

jurisdictioncompetent and district courts of the United States
jurisdictionshall have concurrent of actions under paragraphs

(1)(B) (7) (a)and of subsection of this section.

1132(e)(l)(2006).§29 U.S.C.

correctlythe notes that state andpetitionerWhile federal courts have
1132(a)(1)(B),jurisdiction §concurrent over actions under 29 U.S.C. his

not, asserts,whistleblower claim is not such an action. It is as he “an action
”‘to rights plan.’ Althoughenforce his under the terms of the the petitioner

statute, and,asserted at oral that theargument plan incorporated the
therefore, assertinghe was his underrights planthe as well as under
ERISA, to aprovide copy any plan provisionhe has failed of topurporting

fact,Inincorporate ERISA. the SPD inprovided the record contains
law,information about in with thatcomplianceERISA but recites the

Plan,that partcaveat the information “does not constitute a of the nor of
any insurance issued in connection with it.”policy Accordingly, rejectwe

petitioner’sthe contention that his action is one to rightsenforce under the
plan.

Rather, above, claim,as petitioner’s broughtdiscussed the if under
ERISA, 1140,§would be an action for violation of brought29 U.S.C.

1132(a)(3); words,§pursuant to 29 U.S.C. in other an action “to redress...
1132(a)(3).§of a of this 29“provisionQ subehapter.”[a] U.S.C.violation^”

(e) §Subsection of 29 1132 thatprovidesU.S.C. federal courts have
1132(e)(1).jurisdiction §exclusive over such claims. 29 U.S.C. Accordingly,

reject petitioner’s jurisdictionwe the that DOL hadargument over the
petitioner’s ERISA claim.

The conclusionis offoregoing dispositive petitioner’s preservationthe
argument. state-law claims that do not fall within the of one ofscope“[F]or

. categories. . which state and federal courts have concurrentthe[] [over
is, successful,an ifjurisdiction], preemption jurisdic­assertion of ERISA

maytional and therefore be raised for the first time on Gorman v.appeal.”
(Tex. 1991).America, 542,Ins. Co. North 811 S.W.2d 549Life of
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jurisdiction over thesubjectbecause DOL lacked matterFinally,
claim, decision, its award of attor­includingwhistleblower itspetitioner’s

(2011)144,fees, 162 149ney’s Rye,is void. See Gordon v. Town N.H.of
(“Absent void.”).a order issubject jurisdiction,matter tribunal’s

Vacated.

DALIANIS, C.J., LYNN, JJ.,and CONBOYand concurred.
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