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(Nicholas Cort, attorneyassistantattorney generalA. Delaney,Michael
fororally),on the brief and the State.general,

(BruceP.A, E. Kenna on the brief andof ManchesterSharkey,Kenna &
orally), for the defendant.

in District CourtCONBOY, a bench trial the LebanonFollowingJ.
defendant, drivingconvicted of(drone, J.), Thompson,Daniel C. wasthe

2012) (amended 2012),(DWI), 265-A:2,1 (Supp.while intoxicated see RSA
offense. RSAenhanced for a third Seepenaltiesand was sentenced to

2012).IV(b) 2012) (amended thathe the265-A:18, appeal, arguesOn(Supp.
offense because thein him for a third DWIsentencingtrial court erred

convictions in its case-in-priorevidence of his twoState failed to submit
chief. affirm.We

wasfrom the record. The defendantfollowingThe facts are drawn
Theto RSA 265-A:2. State’scharged pursuantarrested and with DWI

trial,At the bench the Statepriortwo DWI convictions.complaint alleged
in its case-in-chief. Ulti-priornot enter evidence of the convictionsdid

ofguiltythe court found the defendant DWI.mately,
priorof the twosought to admit evidencesentencing,At the State

torequiredthat the wasobjected, arguingdefendant Stateconvictions.The
The trialduring its case-in-chief.priorevidence of the convictionssubmit

the evidence of theobjection, acceptedcourt overruled the defendant’s
convictions, for a third DWIpenaltieshim to enhancedand sentencedprior

IV(b).265-A:18,pursuantoffense to RSA
265-A:18, requiresIV thethat RSAappeal, arguesthe defendantOn

uponconvictionspriorin the existence ofto its case-in-chiefproveState
sentenceof the defendant’srelywhich the will to seek enhancementState
that werequiresResolution of this issuesubsequentfor a DWI offense.

aof a statute isinterpretationThestatutory interpretation.inengage
Etienne, 57, 71law, v. 163 N.H.we review de novo. Statequestion of which

(2011). final arbiters ofwe are thestatutory interpretation,In matters of
the considered asin the words of statuteexpressedthe intent aslegislative

(2008). the77, examining157 N.H. 84 WhenLangill,a whole. State v.
meaning to thestatute, ordinaryandplainof the we ascribe thelanguage

from the statute as writtenintentinterpret legislativewords used. Id. We
languagesaid or addmightthe havelegislatureand will not consider what

fit to include. Id.did not seelegislaturethat the
265-A:2,1, provides:RSA

upon anya vehicleor to driveattemptNo shall driveperson
. . . :way
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(a) such theperson intoxicatingis under influence ofWhile
any any intoxicatingor controlled or combination ofliquor drug

liquor drugs;and controlled or

(b) such an alcohol concentration of 0.08 orpersonWhile has
21,more or in the case of a under the of 0.02 or more.person age

265-A:2,1,The apenalties for conviction of an offense under RSA are set
265-A:18,forth In part, provides:under RSA 265-A:18. relevant RSA IV

265-A:2, ,of . .“Upon anyconviction offense under RSA I . based on a
complaint thatalleged person priorwhich the has had one or more [certain]

.., the person subject penalties].”convictions . shall be to [enhanced
265-A:18,The argues languagedefendant that the of RSAplain TV

requires provethe to inprior pointsState convictions its case-in-chief. He
to the express requirement that convictions inprior allegedbe the
complaint. alleged, “clearlyHe contends that once the legislature expects”
the the inprove priorState to convictions its case-in-chief. disagree.We

no disputeThere is that the State must all of theprove elements
(2007).of an However,offense abeyond reasonable doubt. See RSA 625:10

“the SupremeUnited States Court that aessentially[has] held sentence
based, convictions,inenhancing priorstatute on apart, merely penaltyis

provision and does not a separate separatecreate crime or constitute a
(2001)McLellan,element of 108,a crime.” State v. 146 N.H. 113 (citing
(1998)).States, 224,v.Almendarez-Torres United 523 U.S. 228-48 “The

requires proofstatute of prior[DWI] conviction not as an element of the
present rather acharge, predicatebut as condition for ofenhancement the

Cardin,sentence upon convictionfor the offense.” 129present State v. N.H.
(1987) (decided law).137, 138 under Because convictionsprior prior are

sentencing factors and not a subsequent charge,elements of the StateDWI
need in McLellan, 113;not them its 146 atprove case-in-chief. See N.H.

LeBaron, (2002)226, convictions,State v. 148 N.H. 230-31 (prior as
factors,sentencing exempt requirement proofare from the of to a jury).

express requirement allege priorThe statute’s that the State
convictions in Thecomplaint change languagethe does not this result. of
the in asubjectstatute is and order to defendant toplain unambiguous:

offense,uponenhanced a that convictionpenalties convictionof DWI need
a hasonly complaint allegedbe “based on which that the had one orperson

265-A:18, do notmore convictions.” read thisprior[certain] RSA IV. We
to convictions in itslanguage require prove priorto also the State the

(we(2010)Pessetto, 813,State v. N.H. 816 do not addcase-in-chief. See 160
include).that legislaturewords to a statute the did not see fit to
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of VI of RSAlanguagethat the Sectiondefendant also contendsThe
2012)2012) (amended ofinterpretationhissupports(Supp.265-A:18

However, themerely requiresVIof the statute. SectionSection IV
265-A:2,1, “isunder RSAwhere a convictionpenaltiesof certainimposition

inprovidedasalleges priorwhich convictionsupon complaintnot abased
IV, priorhad one or more suchis found to havepersonbut theparagraph

added.) a conclusionsupportdoes notThis section(Emphasisconvictions.”
statute, allegedoescomplaintwhich when theappliesof thethat Section IV

inconvictions itsconvictions, prove priorthe torequires Stateprior
case-in-chief.

interpreted priorthat we havenonetheless observesThe defendant
convictionsprove priorthe torequireof the law to Stateenactments DWI

firstcase-in-chief, support.cases in The defendantin and he cites severalits
LeBaron,(1965), 148 N.H.Doucet, byoverruledv. 106N.H. 225cites State

proveand two282, allegethat “the must bothat in which we stated State
a motor vehicledrivingfound ofguiltyif the defendant is to beconvictions

Doucet,offense.”intoxicating liquor,of secondwhile under the influence
not expresslyin effect at the time didat 225-26.The DWI statute106 N.H.

1965) (repealed(Supp.262-A:62requirement.such a See RSAmandate
1981). in the common law ruleHowever, lightthe statute ofinterpretedwe

or afor a second offenseprescribedaregreater penaltiesthat “[w]hen
and ofoffense, allegation proofwithoutthey imposedcannot besubsequent

Doucet, 106 N.H. at 226.a conviction.”prior

Court’s decisionsSupremethe StatesAfter consideration of United
Almendarez-Torres, we(2000),530 466 andJersey,in v.New U.S.Apprendi

LeBaron, N.H. at 231-32in 148the rule Doucet. Seeappliedabandoned
“[ojtherDoucet). that than theadhere to the ruleWe now(overruling fact

beyondfor a crimeconviction, penaltythat increases theany factprioraof
maximum, calls it an elementthe statutestatutory whetherprescribedthe

afactor, jury, proved beyondto a andmust be submittedsentencingor a
omitted);added; see(emphasis quotationat 231doubt.” Id.reasonable

Thus, interpreta­to ourinapplicableDoucet is530 at 490.Apprendi, U.S.
265-A:18,tion of RSA IV.

Cardin, ain we held that whenwhichuponnext reliesThe defendant
conviction, has no need tojury“theto a DWIstipulates priordefendant

case, that “theinstructedCardin, at 139. In that weof it.” 129 N.H.know
juryfrom theprior conviction]the issue a[ofis not to removejudgetrial
jurythat therequirehis toclearly rightalso waivesunless the defendant
thisargues thatId. The defendantit a reasonable doubt.”beyondfind

265-A:18,of RSA IV.interpretationhissupportsrequirement
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interpreted expresslythe DWI inImportantly, requiredstatute Cardin
only allegethe State not to convictions in the but also toprior complaint,

1(b)Cardin, 138; RSA265:82-b,prove (Supp.them. See 129N.H. at see also
1986) 2006)(repealed (“Upon allegedconvictionbased on a whichcomplaint
that .priorthe has had one or more convictions . . which areperson

.”).,proven person. . . said shall of a . . . Afterguiltybe misdemeanor
decided, however, legislatureCardin was eliminated the expressthe

1(b)265:82-b,requirement priorthat RSAproven. Compareconvictionsbe
1986) 2006).1(b) 1987)265:82-b,(Supp. (Supp.with RSA Because(repealed

265-A:18, IV, statute,RSA the such an expresscurrent does not contain
ourrequirement, analysis.Cardin does not control

(1993),Lougee,The defendant also cites State v. 137 N.H. 635 decided
Lougee, recognizedafter Cardin. In we that theagain “unless defendant

clearly his to theright present jury, proofwaives issue to the of the
prior beyonddefendant’s conviction must be made a doubt asreasonable

part of Lougee,the State’s case-in-chief.” 137 636. AtN.H. at the time
decided,Lougee was the no longer expressly requiredDWI statute that

1(b) 1990)prior 265:82-b,proven.convictions be (repealedSee RSA (Supp.
2006). Nonetheless, in Lougee, we continued to theinterpret DWI statute

theconsistently with common law rule set forth in See Lougee,Doucet. 137
N.H. at a Doucet,636-37.As result of our in overrulingdecision LeBaron
however, likewiseLougee analysis.does not control our

Finally, LeBaron,the defendant cites dicta in LeBaron. In we considered
requiredwhether the habitual offender the both allegestatute State to and

prove prior LeBaron,to jury.convictions the 148 at 227-28.See N.H. We
dicta, stated,concluded that it did not. InSee id. at 232. we “[T]he statute

prescribing penalties drivingthe for while now explicitlyintoxicated
requires a to forcomplaint allege specified prior convictions certain

topenalties byenhanced be That statute is affectedimposed. not this
(citation omitted).decision.”Id. on this statementThe defendant’s reliance

is misplaced. notingIn that our in LeBaron not affectdecision does the
statute,DWI requirementwe referred to thatlegislature’s expressthe

prior be inalleged complaint.convictions the See id. did not read intoWe
the statute a that also convictions in itsrequirement provethe State the
case-in-chief.

265-A:18,Based on the that does notforegoing, we conclude RSA IV
require provethe to convictionsin itsprior Accordingly,State case-in-chief.
we hold that trial court in defendant forsentencingthe did not err the a
third pursuantDWI offense to the statute.

Affirmed.
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BASSETT,JJ.,HlCKS, concurred.DALIANIS, C.J., LYNN andand
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