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and, may generalaltercation he have had a awareness thatprior although
before, not claim tounspecified nightthere was some “trouble” the he did

occasion,know of the of what had occurred on that thusany details
undercutting any especially waryclaim that he would have had reason to be

Brackett, Fish, 258,of or their v. 213 P.3d 270Vydfol, friends. StateCf.
(Ariz. 2009)App. (“[s]pecificCt. act evidence is not admissible to show a

... priordefendant’s state of mind unless was aware of the acts at the[he]
altercation”). Moreover,time of the thatinsofar as the defendant asserts

the of Brackett and his Mends thealleged aggressiveness previous evening
murder,was of ofprobative aggressiveness nighttheir on the the the

assertion is entirely prohibited propensitybased on the rationale of for bad
404(b)behavior, Ellsworth,specificallywhich Rule disallows. See State v.

710, (1998); Jacobs, 859,142 N.H. 717-18 accord State v. 689 S.E.2d 864
(N.C. 2010) (“[E]vidence of priorthe victim’s bad acts would be impermis-
sible character evidence if its only relevance was to the victim’sbehavior at
the time of the shooting.”).

and,Because we conclude that the excluded evidence was not relevant
therefore, inadmissible, we need not argumentsaddress the defendant’s
regarding the trial court’s use of proof’the “clear standard.

Finally, we deem waived the remaining questions that the defendant
raised in his appeal 449,notice of but did not v.Kelley,brief. State 159N.H.

(2009).455

Affirmed.

DALIANIS, C.J., HICKS, BASSETT, JJ.,and CONBOYand concurred.
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(Nicholas Cort, attorneyMichael A assistantDelaney, attorney general
on the and forgeneral, orally),brief the State.

Hausman, defender,Stephanie senior assistant L.appellate and Lisa
Wolford, defender, Concord, brief,appellateassistant of on the and Ms.

orally,Hausman for the defendant.

Hicks, defendant, Gibbs, Jr.,J. The Peter E. hisappeals convictions
J.)(Nicolosi,a trial infollowing jury Superior Court of two counts of

restraint, (2007),criminal see 633:2 beingRSA and one count of an armed
(2002).criminal,career see RSA 159:3-a appeal, arguesOn the defendant

(1)that: his right against jeopardydouble was violated when he was twice
(2)restraint;convicted of a criminalsingle righthis to effective assistance

(3)violated;of counsel was and there was insufficient evidence to find him
aguilty beyond reasonable doubt of the of beingcrime an armed career

criminal. We affirm in inpart, part,vacate and remand.

I

juryThe could found Infollowing early morninghave the facts. the of
16, 2008,March the invictim awoke his bedroom to find a man apointing

at himgun claimingand to be a officer. Another man stood in thepohce
hallway. Both men’s faces were man theby guncovered scarves. The with
tied the proceededvictim’s hands and to ransack the bedroom. Subse-
quently, that man took the victim downstairs to the kitchen where he was

thereafter,in aplaced Shortlychair. he was moved to the basement and tied
to a column. man in himgun stayedThe with the the basement with while
the other man some of tobelongings upstairs.carried the victim’s Fifteen

later,twenty minutes man victim togun brought upstairsthe with the the
the room house.living where he was tied to a chair. Both men then left the

minutes,After for to andstruggling twentyfifteen the victim freed himself
pohce.called the

The of an careercharged beingdefendant was with the crimes armed
criminal, robbery,armed three counts of criminal restraint.burglary, and
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criminal oncharges allegedlyThe restraint were based the defendant
(1) (2)bedroom;a indisplaying handgun tyingand: the victim’s hands his

(3)basement;him in him intying tyingto a column his and to a chair the
room. The defendant waived his to a trial on theliving right jury armed
criminal charge.career

trial,At the the defendant of the of thejury acquitted charge tying
himin ofjury guiltyvictim’s hands his bedroom. The found the other two

robbery,criminal restraint armed and The trial courtcharges, burglary.
guilty charge.found him of the armed career criminal The defendant

for criminalconcurrentlyreceived two sentences to be served the restraint
convictions.

II

The that his underargues right against jeopardydefendant first double
the State and Federal Constitutions has been violated because the two
criminal periodrestraint convictions arose from one continuous of confine-
ment, and, therefore, offense for jeopardy purposes.constitute one double

argumentWe first address the defendant’s under the State Constitution
Ball, 124rely only analysis.and federal law to aid our State v. N.H.upon

(1983).226, 231-33

I,Part thatHampshire providesArticle 16 of the New Constitution
tried,subject acquittal,shall be hable to be after an for the same“[n]o

CONST, I,or art. Inpt. protectingcrime offense.” N.H. 16. addition to
oragainst prosecutions acquittalsuccessive for the same offense after

conviction, provision protect against multiplethe has also been construed to
(2010).Glenn, 480, 486punishments for the same offense. State v. 160N.H.

633:2,1, that a B ifperson guilty felonyRSA states is of class he“[a]
confines in circumstances him toknowingly unlawfully exposinganother

unlawfully,”risk of serious The “confines another asbodily injury.” phrase
section,used in this “includes but is not limited to confinement accom­

force, 633:2,threat or II. To “confine” meansplished by deception.” RSA
bounds,” exceeding“to hold within or “restrain from boundaries.”

DictionaryThird 476 ed.(unabridgedWebster’s New International
2002).

criminal convictionsviolatearguesThe defendant that the two restraint
they constitute the same courseright against jeopardyhis double because

and, therefore, single respondsof unlawful conduct a offense. The State
criminalthat there was no double violation because the twojeopardy

circumstances of confinement andrestraint convictions involved different
ifin that even thearguesdifferent risks. The State the alternative
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confinement,defendant the to one of he wassubjected only periodvictim
subjected episodes illegalstill to “two of restraint.”

whether,We have had no occasion to address and under what
circumstances, a criminalmay multipledefendant face indictments for

upon continuingrestraint based a course of criminal conduct. Our review of
authorities, however,other supports generally accepted principlethe that a

maydefendant not for a of withcharged multiple interferingbe times crime
— —person’sanother freedom such as or criminal confinementkidnapping

See,unless the victim has been freed and restrainedsubsequently again.
(Cal.Palacios, 519, 2007);v. 721e.g.,People Stouffer,161 P.3d 522 State v.

(Md. (N.Y.207, 215 1998); Marca, 420, 424-25A.2d v.La 144People N.E.2d
(1999)1957); 275,v. Rodriguez-Moreno,United States 526 U.S. 281cf.

(agreeing jurisdictionswith several that kidnapping “unitaryis a crime”
free”).that “does not end until adoptthe victim is We this andapproach

thatconclude the unlawful confinement element of beginsRSA 633:2 when
the confinement is initiated and onlyends “when the victim both feels and
is, fact,in State, 712,free” from the confinement. Idle v. 587 N.E.2d 717
(Ind. (Ind.1992); State, 839,App.Ct. see also Bunch v. 937 N.E.2d 848-49

2010)App. (holdingCt. that three counts of criminal confinement violated
double jeopardy where victim was moved at gunpoint throughout home

(Ind.during denied, 2011);burglary), 950 N.E.2d 1196 v.Statetransfer
(Ariz.Jones, 1119, 1123 1995);916 P.2d App.Ct. State v. 637A.2dFreeney,

(Conn. 1994).1088, 1091 This with theinterpretation comports plain
ofmeaning the statute because an individualconfining necessarily involves

perioda of time in which the individual is of hisdeprived freedom.

Our review of the record reveals that the inengaged onlydefendant
one ofepisode criminal restraint. For the of ourpurposes analysis, we need

only convicted,review the acts for which the defendant was which include
room, which,intying the victim the basement and in the living duringthen

times,both the displaying gun.defendant was a The defendant’s confine­
ment of the victim was continuous the victim at no freepointbecause felt

See, Bunch, 848-49; Jones, 1123;e.g.,to leave. 937 N.E.2d at 916 P.2d at
Idle, confinement,587 N.E.2d at 717. The which occurred over the course

minutes,of to a inthirty forty began when the victim was tied to column the
basement, roombrought upstairs livingcontinued as he was and tied to the
chair, defendantonlyand ended when he was able to free himself after the

Furthermore,and his theaccomplice departed. the defendant restrained
— him theonly prevent interferingvictim with one intent to from with

Further,burglary. 637A.2d at 1091. there is no evidence thatFreeney,See
histhe victim felt free his movement between these areas becauseduring

continuallyalways by burglarsmovement was controlled the and he was
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Bunch,of 937 N.E.2d at 848-49.The factsgun.aware of the threat the See
that victim was confined from the time hecontinuouslydemonstrate the

in the until the at which he was able to free himselfpointwas tied basement
and, therefore, in criminalengaged only episodethe defendant one of
restraint.

reject argumentWe also the State’s that the different risks involved
in in room created “tworestraining livingthe victim the basement and the

inof restraint.” The asserts that the risk involved theepisodes illegal State
initially gun onlytwo convictionswas different because the was the source

risk, at ofdeparture,of whereas after the defendant’s the victim was risk
633:2, I, however, onlynot freed. a “risk of seriousbeing requiresRSA

and not crimes the levelbodily injury” separate upondoes establish based
(2011)Burke, 459, (rejectingor of risk. v. 162 N.H. 462 thetype StateCf.

actual,argument presentdefendant’s that the State must “an identifiable
risk”). reading exposedOur of the record reveals that the defendant the

throughoutvictim to such risk the which his two convictionsperiod upon
that,were based. we conclude as with the confinementAccordingly,

element, continuouslythe “risk” element of the statute was established
induring period question.the

discussion,on the conclude that the defendant’sforegoingBased we
onlyconduct constituted a confinement the victim to risk ofsingle exposing

and, therefore,bodily injury,serious his two convictions of criminal
Jeopardy Hampshirerestraint violate the Double Clause of the New

Ohio,Constitution. As the noted in Brown v.SupremeUnited States Court
161, 169(1977), aJeopardy fragile432 U.S. Double Clause is not such“[t]he

by simple expedientthat can avoidits limitations theguarantee prosecutors
spatialof a crime into a series of or units.”dividing single temporal

one of the two criminal restraint convictions and sentencesAccordingly,
must be vacated.

Constitution,our we needprevailsBecause the defendant under State
Ball, 124not reach the federal issue. N.H. at 232.See

Ill

defendant next that his to effective assistance of counselargues rightThe
properlywithout that the defendantAssuming, deciding,was violated.

to it toargument, pursuantraised this we nevertheless decline address
(2011).v. 161 N.H. 507Thompson,State

onlyIn held that the of ineffectiveness of counselThompson, typewe
caseextraordinaryfor review is “thepermissible appellateclaim direct
trialindisputablyclaim on theappearswhere the factual basis of the

omitted). stated that(quotationrecord.” 161 N.H. at 527 WeThompson,



445

record,from the “italthough reasoning may apparenttrial counsel’s seem
theusually necessaryis to an additional record to show reason fordevelop

the act or that in the trial record.” Id.appearsomission
Here, fellperformancethe defendant claims that trial counsel’s outside

judgment objectthe of “he failed torange professionalreasonable because
to, elicited,and indeed from a witness that established thetestimony”
defendant violent the inargues testimonyas a criminal. The State that
question nordirectly inculpatory clearlywas neither inadmissible. The
State that were ofpartfurther contends defense counsel’s actions a
reasonable trial instrategy attempted, unsuccessfully,which he however to
impeach the in question.witness

The defendant’s claims be on face ofcannot decided the the trial
Because, in evidence,record. the a record ofabsence of additional we

cannot determine whether the of the trialactions defendant’s counsel were
part of an trialacceptable strategy, we decline to this argument.address

prejudice anyOur is withoutruling proper ancillaryto proceeding.

IV

Finally, arguesthe defendant that there was insufficient evidence that he
possessed handguna to support his conviction of an armedbeing career
criminal. He that ifcontends there was evidence that was the manhe with

gunthe the home thatduring possessed guninvasion or he a while in New
Hampshire, solelysuch evidence is circumstantial notand sufficient to
support a offinding guilt beyond a reasonable The Statedoubt. counters
that testimony home,the thedescribingvictim’s men who hisburglarized

testimonyand the of the other thedescribingwitnesses defendant’s
actions, were sufficient to that the apossessed handgunestablish defendant

in Hampshire.while New

Our standard for review in area is wellthis established:

prevail evidence,To hisupon challenge sufficiencyto the of the the
prove fact,defendant must that allviewingno rational trier of of

the and all lightevidence reasonable inferences from it in the most
State,favorable to the found aguilt beyondcould have reasonable

circumstantial,solelydoubt. the evidence it must excludeWhen is
standard,all rational conclusions except guilt. Under this how-

ever, in lightwe still consider the evidence the most favorable to
context, inevidentiarythe State and examine each item in not

isolation.

omitted).(2011)129,State v. 163 N.H.Ruggiero, (quotation138
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charge,armed career criminalis of theguiltyTo that the defendantprove
ofwas convictedto establish that the defendantrequiredthe State was

that he owned orfelonies andstatutorilyor more of the enumeratedthree
rifle,control, revolver, shotgun,a pistol,“in or under hispossessionhad his

159:3-a, does notI. Because the defendantanyor other firearm.” RSA
more qualifyingconvicted of three orpreviouslythat he has beencontest

at trial was that thefelonies, provethe had toonlythe element State
handgun.apossessedowned ordefendant

for a rational trier ofsufficient evidenceconclude that there wasWe
owned orthat the defendantbeyondfind a reasonable doubtfact to

therefore, anand, beingof the crime ofguiltywashandgun,apossessed
that thearguesthat defendantcriminal. To the extent thearmed career

circumstantial, defendant tolddisagree.we Thesolelywasevidence
incarcerated, accomplicethat he and hisa man he met whileBailey,Michael

This constitutes directtime of the home invasion.guns”“had at the
solelyif there isthe rule thatguilt, obviatingof the defendant’sevidence

conclu­evidence, must exclude all rationalthe trier of factcircumstantial
138; v.at see also State163 N.H.guilt. Ruggiero,sions other than See

(1995) toadmissionNewcomb, (stating72 that defendant’s140 N.H.
evidence).directwitnesses was

in theaddition, of the two men involvedvictim testified that oneIn the
than“a little taller”personand that the other wasgun,invasion had ahome

crime, a van in which thepolice stoppedtheShortly after thethe defendant.
in vehicle.was found thegunand a holsterpassenger,defendant was a

that histhat the defendant saidFurthermore, Bailey testifydidonlynot
invasion,the butshortlyin afterdrugssold for Massachusettsgun had been

expressthe defendantalso testified that he overheardanother witness
drugs.that his had been sold foranger gun

evidence, that wasconclude thereof all of the weconsiderationUpon
that the defendantof fact to findfor a rational triersufficient evidence

oftherefore, of the crimeand, guiltyfind the defendanta togun,possessed
doubt.beyondcriminal a reasonablean armed careerbeing

V

instructionsthe trial court withwe remand toforegoing,In of thelight
resultingandrestraint convictionsthe two criminalto vacate one of

affirm.sentence, respectsin all other webut

part;vacated inpart;inAffirmed
and remanded.

Lynn JJ.,BASSETT, concurred.CONBOY, and


