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SuperiorEllis,1 an order of theLynn, appealsDavidpetitioner,J. The
J.) orderingandagreement(McNamara, rescinding non-competeaCourt

ConsumerHampshirethe Newremedy, findingas a andrestitutionpartial
(2009), respon-to theinapplicable(CPA), ch. 358-AAct RSAProtection

Equipment,Trailers and SnowCandiarespondents,conduct. Thedents’
(Goff) Goff, cross-appealJeffrey Goff and Suzanneprincipals,Inc.2 and its

inin reversepart,affirmagreement. Wenon-competerescission of thethe
and remand.part,

1980s,the Goffsownedthefollowingthe facts. SinceThe trial court found
and installedTruck, which solda businessPrecisionoperatedand Goff

2006,the GoffssoldInand various accessories.linings,bedparts,truck bed
in three documents:Ellis, memorializing agreementtheTruck toPrecision

(NCA),(APA), Non-Compete AgreementaAgreementan Asset Purchase
(IPA).PurchaseInventory Agreementanand

$20,00022, 2006, foragreeing paytoFebruaryAPA onEllis thesigned
name,ie.,will,assets, the business’sincluding gooditsPrecision Truck’s

ma-advertisingnumbers, lists, working agreements,customertelephone
tenancyandconsulting agreementaterials, APA also containedetc. The

Truck at itsPrecisionoperatethat Ellis wouldprovidedwhichagreement,
timewhich Goffclosing, duringafter theninety daysforexisting premises

APA that Ellis’sspecifiedThea full-time consultant.would work there as
IPA.the NCA andexecutingconditioned on the Goffswereobligations

NCA, competenot toagreeingthe23,2006, executedMarch the GoffsOn
and, “notamong things,otherPrecision Truckin his ofoperationwith Ellis

anyof of theorsolicit, patronagethe businessaway,divert or take[to]
relationship priorahas had[it]with whomTruck]customers of [Precision

that, ofunder the termsprovidedThe NCAto the execution of the [APA].”
Truck,of Precisionthe assetsAPA, purchaseto businessagreedEllisthe

thewill, acquirenotthat Ellis “wouldandcompany’s goodtheincluding
Each acknowl-partycompete.”covenant not toGoffs’business without

haveand would notharmirreparable“would sufferthat the otheredged
NCA], thoughevenof [theat for the material breachremedy lawadequate

that equitableparties agreedThemay provable.”bedamagessome
in case of breach.relief, be availableremedies, wouldincluding injunctive

$340,000 executing the NCA.to the Goffs forEllis paid

1 Truck)(Precision aalso named asBody Equipment, isInc.Although Track andPrecision
solelyappeal toaction, in this “accrueunderlying that all claimsEllis admitspetitioner in the

therefore, only appeal.”and, party to thisis theDavid EllisDavid Ellisthe benefit of
2 Jeffreygiven to the business whichEquipment, Inc. is the nameTrailers and SnowCandia

playsrespondent, itAlthough as aselling namedTruck to Ellis.after PrecisionGoff retained
appeal.analysis relevant to thisin facts orno role the
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the to remain in for it wouldAlthough years,NCA was effect seven
— —1, ifexpire much sooner on June Ellis the2007 breached third

agreement, the IPA. The IPA Ellis to Precisionobligated buy Truck’s
2007,1,inventory byat cost June and fails to fulfillremaining “[i]f [Ellis]

covenant,...this shall ofJeffrey Goff be relieved under theobligations[his]
Non-Compete Agreement.”

terms,inNCA,Within a fewweeks of the and violation itssigning of Goff
began withcompeting Precision Truck. Ellis thereafter failed to purchase

1,all of inventory byPrecision Truck’s June 2007.
Ellis sued the for contractrespondents breach of and violation of the

CPA, court,the other toasking among rescind the NCA.things, Although
initiallyhe had claim damages, ultimatelyincluded a for Ellis opted to

proceed onlyto trial on claims seekinghis rescission and restitution for
breach of the NCA and violation of the CPA.

NCA,The trial IPA,court found that the and APA separatewere three
agreements, terms,each with its and forobligations,own remedies breach.
The court foundalso that Goffbreached NCA and that Ellisthe breached
the IPA. Because Ellis failed to purchase Precision Truck’s remaining

1, 2007,inventory by June the trial court thatruled the NCA remained in
effect only Nevertheless,until that date. because the court found that Goff
materially immediatelybreached the NCA almost itsigningafter and acted

exist,as though the NCA did not it rescinded the NCA and awarded Ellis
partial restitution.

Having APA,found that was fromthe NCA severable the IPA and the
court calculated a of byrestitution award for breach the dividingNCA its

value, $340,000,total by of years, eighty-fourits intended duration seven or
Multiplying monthlymonths. the thebyvalue number of months during

which obligation ie., 2007,Goffowed Ellis an not to compete, until June the
$60,714.28.court amount,awarded Ellis the courtresulting rejectedThe

claim,Ellis’s CPA the statute thefinding inapplicable because sale of
Precision Truck to an appealEllis was isolated sale. This and cross-appeal
followed.

Both parties argue that the trial unsustainablycourt exercised its
itdiscretion when the awarded partialrescinded NCA and restitution to

(1)respondentsEllis. The that: toargue presentedthe evidence the court
rescission;was findinginsufficient to a of breachsupport justifyingmaterial

(2)and rescinding the NCA alone was because the NCA was notimproper
hand,Ellis,IPA APA. arguesseverable from the and on the other that

far return him thepartial enough quorestitution did not to to statusgo
hebecause Goffwas allowed to retain the bulk of the consideration received

(the NCA)for that the trialagreement arguesthe he breached. Ellis also
court it CPA conclude thatinapplicable.erred when found the Because we
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severable,APA,NCA, and IPA to beit found thetrial court erred whenthe
ordering partialalone andrescinding the NCAwe reverse its order

restitution.

aalwayswhich isgrantingthe ofremedyan equitable“Rescission is
court, thedepending upontrialof thethe sound discretionmatter within

Mut. Ins.v. NationwideMooneycase.”particularcircumstances of each
omitted). rescission,(2003) withCo., 355, 357 Equitable(quotation149N.H.

positionto therestitution, injured partytheremedya that restoresis
oftransaction, id., equitiesthe relativeuponand “reststheoccupied before

v. Granite Statetrial court.” Derouinbydetermined thethe asparties
(1983). cannot be145, quoIf the statusInc., 147-48Realty, 123 N.H.

instead.damagesand must seekrestored, cannot obtain rescissionpartya
(2004).Instruments; 80,§ at 558Rescission12A CancellationC.J.S. of

onlymayit be rescindedlarger agreement,of apartIf a contract is
not,if it is the entireagreement;that largerif it fromis severable

must be rescinded.agreement

toappliesto rescindundoubtedly rightis that arulegeneralThe
only.as to a partcannot be exercisedof the contract andthe whole

on theallowed it is foundedrescission isUsually partialwhere
and for rescissioncontract is severablethat theproposition

contracts.two or moreregarded embracingto be asispurposes

(1944);417, 418, 423Contract, 148A.L.R.Annotation, RescissionPartial of
(“[A]n(1924) entire, indivisibleBaldwin, 247,N.H. 249Pearson v. 81cf.

entirety”).fall in its. . stand orcontract. . . must.

andAPA, IPA, to be severableand NCAtrial court found theThe
parties’ prom­that therequires“[Severability]alone.rescinded the NCA

that each promisesoapportionment,ofcapableconsiderations beises and
a contract.”analogous separateis toconsiderationcorrespondingand its

(1991).Allen, 1,N.H. 18v. 134Corp.Technical Aid

theupondependsor indivisible]a contract is severable[Whether
and formalthe termsbyas shownpartiesintention of the

theirexpressused totheyof the documents'whichcharacter
under whichcircumstancesintention, lightin the of thewhen read

words, court is calledIn themade. otherdocuments werethe
law,of thequestionThis is athe documents.interprettoupon

in this court.is reviewableof whichdecision
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(1907) (citation omitted).160, 170Co.,v. 74 reviewKidd Traction N.H. We
Taber-McCarthy McCarthy,of de novo. &questions law In the Matter of

(2010).112,160 N.H. 115

that the IPA and APAWe conclude the NCA is not severable from
because, terms,by agreements interdependent.their the are

As an aid to the of the treat theascertaining parties [tointention
severable],contract toproperas it is consider whether the

contract be performed onlyis to as a whole and whether each and
all of its are common to andparts interdependent and one another

consideration,to the susceptibleor whether it is of division and
apportionment.

157, (2008); Allen,§77A C. at atJ.S. Sales 224 134N.H. 18. theAlthoughcf.
parties the separate agree-structured sale of Precision Track as three
ments, the APA obligationsmade Ellis’s under it Goffscontingent upon the
executing the and executingNCA Ellis the IPA. The referenced theNCA

andAPA stated that Ellis not buywould Precision Track’s assets theunless
addition,signedGoffs NCA. In contingentthe the duration of wasthe NCA

upon performanceEllis’s the heunder IPA: if failed to Precisionpurchase
date,byTrack’s ainventory obligationsfixed Goff’s under the NCA would

yearsterminate inventoryseven earlier than if Ellis thecompleted
Because,purchase. another,in orway agreement contingentone each was

two, theyon the other from single“resulted a assent to the whole matter”
partand “were of one single undertaking.” Maloney Company,v. N.H.98

(1953).78, 83

is, face,court correctlyThe trial noted each on itsagreementthat
This,by however,supported separate dispositiveconsideration. is not of

agreementswhether the are severable.

agreementsWhere the of parties relate to the whole of the
sides,on promisesconsideration both the are dependent, and one

other;of ifthem is a condition to the theprecedent agree-but
sides,ments a ofpart onlyrefer to the consideration on andboth

maya breach be for inpaid damages, promises maythe be
regarded independent.as

Crowninshield,62, (1879);59 1Gilman v. N.H. 64 v.Berry, see Robinson
(1817) (“[W]here76, only to of thego partN.H. 79-80 mutual contracts a

consideration, maya that be in thepart paid damages,and breach of for
defendant shall set it a the inup precedent,not as condition and covenants

(citation omitted)).such case independent.”are .. .
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APAto Ellis the wasThe asset transferred underprimary
$20,000.will, goodin thatprotectTruck’s for Togood exchangePrecision

$340,000,will, sign paidto the NCA and them therequiredEllis the Goffs
surface,for the of the business.3 On thepaidbulk of the consideration sale

it,in thatsupport giventhe of of itthe IPA had least amount consideration
However,at cost. the effect ofmerely required purchase inventoryEllis to

good protections stemmingIPA Truck’s will of thestrippedthe Precision
of Asin instead of in case Ellis’s breach. ayearfrom the NCA one seven

another,result, in to the whole ofagreements, wayall three one or “relate
sides,” ie., of Precision Truck’sprotectionthe consideration on both the

and Ellisincentivizingthe not to togood by obligating competewill Goffs
(1854)Woods, 290,v. 28 N.H. 294-95keep the NCA intact. CarletonCf.

(“The consideration, inand of each formed the thisdeliverysale article
divisible.”).case, promise pricefor the to the of it. The contract waspay

Furthermore, that they perceivedGoff and Ellis testified theboth
APA, IPA, APA “was allagreement. agreedand NCA one Ellis that theas

muchmeant ofpart agreementsof one bundle” and that one of these“[n]ot
at“alwaysGoff that he too looked itanything without the others.” testified

oflightin the the circumstancescomplete agreement.” “[R]eadas one
made,” APA, IPA,the were the and NCA wereunder which documents

170;Kidd,entire,an 74 at seeagreement.intended as indivisible N.H.
(“[WhetherRobinson, dependent1 all an areagreementN.H. at 79 ofparts

is the intent of as evincedinseparable] by parties,and to be determined the
(citation omitted));of the contract.”by languagethe and nature whole

(1910);Railroad, 435,Boston & 75 N.H. 439 see also MacLeod v.Piper v.
(“Intent(1979)Inc., 238, . .Int'l. 119 N.H. 243 . should beChalet Susse

itself, in view of allnot in of the but alsoonly lightdetermined instrument
omitted)).surrounding (quotationcircumstances.”the

a law whenwe that the trial erred as matter ofAccordingly, hold court
Kidd,IPA, APA, 74 N.H. at 170.that the and NCA were severable.it ruled

3 may parties’disproportional reflect the intent to treat theThe allocation of consideration also
agreements as indivisible.

separatepart performed by partyto be one of several distinct andIf the consists
items, by proportional beprice paid the each item toand the to be other is to

generally be But if theperformed, . . . will be held to severable.such a contract
entire,entire,single must topaidto and the contract be held beconsideration be is

indepen-subject mayalthough of several distinct andthe of the contract consist
items.dent

added).(1880) omitted;Brown, 551, (quotations emphasis59 N.H. 557Hale v.
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APA,not IPA it notthe NCA was severable from the and could beBecause
Annotation,APArescinding supra,without the IPA and as well.rescinded

418,148A.L.R. at 423.
that three were that itagreements interdependentGiven the and

alone,granttherefore was to of the NCA reverseimproper rescission we
$60,714.28the of in and remand to the trial court toaward restitution

remedies,what if any,determine are available.

claim, trialTurning to Ellis’s CPA we affirm the court’s dismissal
(2009)of claim. it for toany personthis RSA 358-A:2 declares “unlawful use

any competition any deceptive practiceunfair method of or unfair or act or
in the conduct of trade or commerce within this The CPAany state.”

sale,defines and as forbroadly advertising,trade commerce “the offering
sale, any anyor distribution of services and orproperty, tangible intangible,
real, mixed, article,or andpersonal any commodity,other or of valuething

situate, anywherever and shall directlyinclude trade or commerce or
indirectly people 358-A:l,of state.”affecting the this RSA II. have heldWe
that scopethe of the is than language may suggest,CPA narrower its broad
and that it encompassdoes not isolated sales or are notcontracts that

in ordinaryundertaken the a Hughescourse of trade or business. See v.
DiSalvo, 576, (1999).143 N.H. 578

To determine whether the aConsumer Protection Act toapplies
transaction, involved,particular we theanalyze activity the nature

transaction,of the and the to aparties determine whether
transaction is a personal or business transaction. . . . Remedies
under the ActConsumer Protection are not available thewhere

strictly nature,transaction is inprivate in and is no under-way
in ordinarytaken the business____Similarly,course of a trade or

isolated sales of an owner notproperty by subjectare to the
Consumer Protection Act. The of Act is to anpurpose the ensure
equitable relationship personsbetween consumers and engaged
in business.

omitted);Id. (quotations and citations accord Milliken & v. DuroCo.
(Mass. 2008)Textiles, LLC, 244,887 N.E.2d 259 of the(“[A]nalysis

applicability of Massachusetts a dual whetherrequires inquiry[the CPA]
athere was commercial transaction a in trade orperson engagedbetween

commerce,inpersoncommerce and another trade or thatengaged such
”).inthey actingwere a ‘business context.’

isolated,Ellis that the anconcedes sale of Precision Truck “was one
CPA, therefore,parties.” applytime transaction for both The does not

in a singlebecause involvement transaction is insufficient to constitute



466

Dorais, 600,v. 122in trade or commerce. Chase N.H. 601-02engagement
(2012).Comm’r, 365,(1982); N.H.BankingFrost v. N.H. 163 376Dep’t,cf.
sellingtrial was not in the business ofagreeWe with the court that “Goff

at the sale.” The sale ofparties equal footinghis business and the were on
owner”property byPrecision Truck constituted an “isolated of ansale[]

in the ofway ordinary respondents’][theand was “in no undertaken course
selling installing parts, linings,trade or of and truck bed bed etc.business”

N.H. at 578.Hughes, 143

business,that after of the ratherarguesEllis Goffs conduct the sale
itself, bythe violated He that withcompetingthan sale the CPA. asserts

Truck, was the cornerstone of the entirePrecision Goff breached what
transaction, that, the and the sale of Precisionargues together,and NCA

not“ongoing relationship.” per­Truck constituted an business We are
thelease-purchase agreementAs the case with thesuaded. was between

claim the fact thatsubject Hughes,that the of the CPA in mereparties was
byat contemplated performance partiesthe sale here issue thebusiness

bringa is not to it the ambit of the CPAperiodover of time sufficient within
the transaction a isolated event rather thansingle,where overall remained

(a lease-purchasean course of trade or commerce. See id.on-going
notwithstandingan isolated the CPAagreement was transaction outside

relationship parties).the landlord-tenant theongoing between

on thatargument cross-appealwe address theFinally, respondents’
support findingto was to athe evidence the court insufficientpresented

justifiedthe material thusthat Goffs of NCA was and rescissionbreach
(1995)(rescissionArsenault, 313, 318and Patch v. 139N.H.restitution. See

material).if the concludemay onlyand restitution be awarded breach is We
had to its that Goffsupport findingthat the trial court sufficient evidence

materially breached the NCA.

fact,questionis is a of seeWhether a breach of contract material
721, (1993),Coutinho, upholdwill the trialFitz v. 136 N.H. 725 and we

evidentiarytheyfact and of law unless lackfindings rulingscourt’s of
law, Lebel,v. 157 N.H.or a clear error of see McNealsupport constitute

(2008).458, on such issues asjudgment461 We defer to the trial court’s
witnesses, andcredibilityin ofresolving testimony, assessingconflicts the

Sullivan, 774, 780149of evidence. Cookv. N.H.determining weightthe the
(2003). differently,rule butOur of review is not whether we wouldstandard

as thea have reached the same decisionpersonwhether reasonable could
the Id.upontrial court same evidence.based

the to find thatthat court lacked evidencerespondents argueThe
notmaterial the didpetitionersbreach of the NCA was becauseGoffs
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effect,present damagesevidence of at trial. In theany respondents argue
that materiality provedthe of a cannot without evidence ofbreach be
damages. disagree.We

material,a of contract to be it must the root”“go[F]or breach to
or parties,“essence” of the between the or be “oneagreement
which touches fundamental ofpurposethe the contract and

object partiesthe of the in Aenteringdefeats into the contract.”
partybreach is “material” if a aperform partfails to substantial

conditions,of or morethe contract one or of its essential terms or
the substantiallybreach defeats the contract’s or thepurpose,
breach such that aupon interpretationis reasonable theof
contract, the parties considered the breach as vital to the existence

the contract.of

(4th ed.)63:3, (footnotes§23 ON omitted;WlLLISTON Contracts at 438-39
added).emphasis The of proof damages dispositiveabsence of is not of

whether a isbreach material.

cases,In amany material breach of contract proved byis the
established amount the monetary damagesof fromflowing the

however,breach; aproof specificamount monetary damagesof of
requiredis not when evidencethe establishes that the breach was

so central to the itparties’ agreement that the essentialdefeated
purpose the contract.of

added).Id. at (emphasis439

NCA provision:The contained the following “Buyer would not
acquire the business without Goffs covenant not to as set forthcompete,
herein.” the itselfBecause NCA makes it clear that promisethe not to
compete contract,is vital to the existence of the trial courtthe had

material,sufficient tobasis find Goffs breach notwithstanding the absence
proofof of damages.

rejectalso respondents’ argumentWe the that the evidence does
not support findinga of justifyingmaterial breach restitution because the
trial “onlycourt found 8 of Non-Compete Agreement”breaches the and did
not ofsignificanceaddress the these breaches.

theAlthough relationship monetarybetween the loss to the
injured ofparty price mayas a result the failure and the contract
be no rule onesignificant, simple based on the ratio of the to the

down, here,other can be laid and ... all relevant circumstances
must breachdeterminingbe considered whether a is[when
material].
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(1981).(b), The(Second) at 238-39§ 241of ContractsRestatement
included Goffstrial court consideredwhich thecircumstancesrelevant

earlywere void asthoughas the NCAthat heacknowledgement proceeded
ofTruck within weekswith Precision2006, competedthat heandMayas

that,finding regardlesscourt’sthesupportsthe The evidencesigning NCA.
of thebreaches, to the heartactions wentof Goffsof the number

Patch, N.H. at 318.139a material breach. Seetransaction and constituted

part;reversed inpart;inAffirmed
and remanded.

Conboy, JJ., concurred.Dalianis, C.J., andand Hicks

— Ossipee DivisionDistrict3d Circuit Court
No. 2011-732

LathropHampshire v. AlanNewThe State of

8,Argued: 2012November
21,Opinion December 2012Issued:

(Lisa on theattorney,Wolford,L.attorney generalDelaney,A.Michael
for the State.orally),andbrief

(Joshua L. on theGordon, Gordonof ConcordL.Law JoshuaOffice of
for the defendant.orally),andbrief

fordefendant, his convictionDALIANIS, Lathrop, appealsAlanTheC.J.
in Circuit(DWI) trial the 3dfollowing a benchwhile intoxicateddriving

— J.). (Supp.265-A:2(Varney, See RSADistrict DivisionOssipeeCourt
that2012). findingin2012) (amended the trial court erredthatarguesHe

in hisresultingaccidentwhere theMoultonborough,inLaneAlderberry
affirm.statute. Weoccurred, for of the DWI“way” purposesis aarrest


