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must ‘a prevailingin New one beattorneys Hampshire,recover fees
attorneyan cannotobligation payA who has no toparty.’... pro litigantse

fees.”).attorneysbe awarded

III. Conclusion

reasons, rulingtrial court’s on thewe reverse theforegoingFor the
debt, requeston Martin’s forrulingof the affirm itsdischargeability

costs,fees, denyand Robin’sfor consideration of hisattorney’s remand
for fees and costs.request

Affirmed, part; part;in reversed in
and remanded.

BASSETT, JJ.,Dalianis, C.J., HICKS, concurred.CONBOY andand
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(Susan McGinnis,P. seniorDelaney, attorney generalMichael A.
orally),and for the State.on the briefattorney general,assistant

brief,Concord,defender, of on theWolford, appellateLisa L. assistant
defender, Concord,Johnson, orally,ofappellatechiefChristopherand M.

for the defendant.

Perri,defendant, his convictions forHICKS, Timothy appealsJ. The
assault,633:1,1(d) (2007), sexualaggravated felonioussee RSAkidnapping,

1(a) (2007), felonious sexual632-A:2, aggravatedattemptedsee RSA
(2007); 632-A:2,1(a), threatening,assault, and criminalsee RSA 629:1 RSA

11(a)(2) (2007).631:4, 1(a), that the Courtargues SuperiorHesee RSA
(1)J.)(Houran, eyewitnessmotion todenying suppressin: hiserred

(2) victim;theevidence; abilityhis to cross-examinehmitingidentification
(3) ona knife discoveredpocketthe admission of evidence ofallowingand

affirm.by police.when the Weperson apprehendedhis

I

denyingorder thedrawn from the trial court’sfollowingThe facts are
N.R., victim, that she hadpolicethe toldsuppress.defendant’s motion to

22,2008,August alongofeveninghome from work late on thewalkingbeen
toproposedman her andConway approachedin when aRoute 16 North

out of towntold her he was froma act. said the manpay her for sexual She
him and alone forin area. rebuffed walkedpainterworked as a the Sheand

overlook andmile, againher near a scenicapproacheda the manabout but
him, herrejected punchedhea sexual advance. After sheonce more made

woods, her. described herface, rapedinto the and Shepulledin the her
thin,thirties, awithearlyman in his late twenties orattacker as a white

face,build, goatee.and aa narrowmuscular
a assault18 of sexualreport Septemberanother onreceivingAfter

alert forarea, a on the lookout”policein the issued “beoccurring the same
daysseveralapprehendedThe defendant wasthe man N.R. had described.

the scenicwalkingsaw him nearCraig McGinleyTrooperlater when State
him, several characteristicsand, with identifiedspeakingafteroverlook

assembled apoliceN.R. Thedescription given bythat matched the
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the and seven other men selectedphotographic array displaying defendant
and, 25,ondepartment’s system Septemberfrom the police computer

it at her N.R. defendant as thepresented to N.R. home. identified the
attacker.

26, police Kelley,On N.R. met at station with ElizabethSeptember the
interview,program Advocacy Duringthe of the Child Center. thatdirector

expressed uncertaintyN.R. as to identification the defendant. Forher of
inexample, response Kelley’sto as to “how sure that itquestion [she was]

don’t,was the Iguy,” responded, AccordingN.R. “I don’t know.” to a police
lieutenant, apolice suspended investigationthe their as result of N.R.’s
uncertainty.

however,Trooper McGinley, theinvestigatingcontinued incident and
defendant,onassembled a file the of himincluding photographs and

19,2009,documents hisregarding background.criminal McGinleyOn June
visited N.R. at andwork told her he that had chosen rightbelieved she the
person in photo array,the and later testified he did so reassureto her that
the police her gavecared about case. He then N.R. the file and stepped
away for approximately five minutes while she at it.looked When he
returned, he N.R. hisgave contact information and told her to contact him
if she wanted to pursue the matter further.

28,On June N.R. sent McGinley message statinga text she would like to
“help put 22,guy away.” Julythis On N.R. met with JodyOfficer Eichorn
of Moultonboroughthe Police for anotherDepartment interview. Officer
Eichorn if photoasked N.R. she had identified her in the arrayattacker on

2008,September 25, to which responded, explainedN.R. ‘Tes.” N.R. then
that policethe caused “second-guessG”had her to after selectingherself
the photograph presenteddefendant’s when first the photo array,with
stating that “they kept harping repeatedlyat me” and asked how sure she
was. N.R. atdiscussing photodid not remember the thearray September
26,2008 said, “so,Kelley. atmeeting with Elizabeth Eichorn then this point
today you yes,that was him.”you’re positiveanswered that that N.R.
answered, “I’m, was 24.yeah.” JulyThe defendant arrested on

The charged aggravatedState the defendant with felonious sexual
assault and and a trial held in That trialkidnapping Aprilwas 2010. ended
in a jury Subsequently,mistrial after a could not a verdict. thereach State
added charges attemptedof felonious sexual assault andaggravated

threatening. retrial, guiltycriminal After a a him of alljury found four
charges.

II

trial inargues denyingThe defendant first that the court erred his
himmotion to of Hesuppress N.R.’s identification as her assailant. asked
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25,September 2008suppress any testimonytrial court to about N.R.’sthe
thearray, any testimonyin the aboutphotoidentification of the defendant

22, Eichorn in confirmedwith Officer which N.R.July 2009 conversation
assailant, testimonyin-courtanyidentified her andcorrectlyshe had

that thedefendant as her assailant. He contendspositively identifying the
unnecessarily sug-wereby policetheprocedures employedidentification

I,Part Article 15 of the Staterightsin of his undergestive, violation
Fifth Amendments of its federaland the and FourteenthConstitution

counterpart.
Constitution,the Stateargumentfirst address the defendant’s underWe

Ball, 226, 231-32(1983), onlylaw to aidrely124 and on federalState v. N.H.
analysis,in our id. at 233.

evidence,to identification we willsuppressfrom a motionappealOn
unless, record,after the weruling reviewingnot overturn the trial court’s

evidence. State v.contrary weightthat it is to the of theconclude
860,178, (2009); Fecteau, 867State v. 133 N.H.Bell-Rogers, 159 N.H. 181

(1991). determination,In we ask whether the identificationmaking this
irrepa­and conducivetounnecessarily suggestiveused were soprocedures

due ofprocessmistaken identification that the defendant was deniedrable
Fecteau, has the initial burden of133 N.H. at 867. The defendantlaw.

unnecessarily suggestive.wasprocedurethat the identificationproving
(2007).371, if the defendant has met hisOnlyv. 156 N.H. 374King,State

Biggers,in Neil v.consider the factors enumeratedburden must we then
was(1972), procedurethe identification409 to determine whetherU.S. 188

and, hence, inad­as to the identification unreliablesuggestiveso render
inquiry,at At this of the the State bearsKing, stagemissible. 156N.H. 374.

the Id.burden.

Biggers,Under

ofevaluatingin the likelihoodthe factors to be considered
of to viewthethe the witnessopportunitymisidentification include

attention,crime, degree ofat the time of the the witness’criminal
criminal,of the theaccuracy prior descriptionof the witness’the

witness at the confronta-certainty bydemonstrated thelevel of
crime and thetion, time between thelengthand the of

confrontation.

at 199-200.409 U.S.Biggers,

A

eight pictures generatedcontainedarray25September photoThe
attacker and theof herusing descriptionN.R.’scomputer systemathrough
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of Lieutenant Faia and Alanappearance Joseph Sergeantthe defendant.
to toldBroyer array they persontook the N.R.’s home and her had aphoto

interest in the and asked her to look at Faia toldphotographs.of case some
to inpick array,her the attacked her if was the butperson picturewho his

person anyone.”that isn’t in the do not After thelineup, placingselect“[i]f
table,on N.R. ofphotographs photographthe identified the the defendant

as her attacker without hesitation and and dated the spaceinitialed below
image.his Faia how sure the man wasasked her she was that she selected

certaintyher attacker her a out Theand she rated level of seven of ten.
officers did not tell her had selected of interest.personshe the

array proceduresThe defendant that the unnec­argues photo were
essarily suggestive the officers Newmateriallybecause “failed to follow
Hampshire [Attorney protocols specifically designedGeneral] to eliminate

in apossible suggestiveness photo array.” disagree.We That the didpolice
not follow every attorney generalrecommendation of the guidelines does
not, in itself,and satisfyof the to thatdefendant’s burden show the manner

presenting unnecessarilyof the was trialphotographs suggestive. As the
recognized,court the pertinent inquiry policeis “whether the indicated the

suspect’s toidentity by bythe witness means of photographic displaythe or
saying orsomething withcontemporaneouslybefore the witness’ positive
identification,” notwithstanding that “did notpolice providethe with[N.R.]
most of the [Attorney explanations.”General] Guidelines’ See Bell-Rogers,

(“ToN.H. at159 181 determine whether the out-of-court identification
wasprocedure unnecessarily suggestive whether havepolicewe ask the

implicitly opinionconveyed identity bytheir of the criminal’s to the witness
omitted)).means of the display.”photographic (quotation

record, itself,Our arrayreview of the the noincluding photo indicates
suggestiveness Fecteau,in photo array. Althoughthe 133 N.H. at 867.Cf.

interest,policethe told had athey personN.R. of there is no thatevidence
they told depictedher that the defendant’s that thephotograph person. As

found,trial court nothere was indication that the officers torushed N.R.
make a implieddecision or she should select a Norparticular photograph.

the in manner that thephoto array images highlighteddid the adisplay
such an otherphotograph, imagesdefendant’s as absence of of men with

or similar to The defendant hasgoatees characteristics the defendant’s.
that havenothing satisfy policethat would his burden to show “theprovided

identityof to the witness.”implicitly conveyed opiniontheir the criminal’s
omitted). Accordingly,181 we cannotBell-Rogers, (quotation159 N.H. at

that of theadmissibility photoconclude the trial court’s decision as to the
array ofcontrary weightwas to the the evidence.
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more of the defen­protectiveis noBecause the Federal Constitution
see,circumstances,under thesethan the State Constitutionrightsdant’s

(3d 1980), the301, 304 we reach619 F.2d Cir.Flenory,States v.e.g., United
under the Federal Constitution.same conclusion

B

him duringof herthat N.R.’s identificationarguesThe defendant next
in-courtsubsequentherwith Officer Eichorn andJuly meeting2009

of Trooperas a result“irrevocablyhim were taint[ed]”identification of
2009, and, bothaccordingly,ininteractions with her JuneMcGinley’s

from trial.should have been excludedidentifications

the admissi­noted, analysis to determinetwo-stepAs we aemploy
King,defendant.out-of-court identification of thebility Julyof N.R.’s 2009

test,inadmissible under thisIf that identification is found156 N.H. at 374.
“unless itwill also be inadmissiblein-court identificationsubsequentN.R.’s
thereof.”independentconfrontation but wasnot result from the earlierdid

omitted).ellipsisId. and(quotation
determined, otherwise onargueand the does notThe trial court State

and showedhe visited N.R. at workMcGinley’sthat conduct whenappeal,
McGinleycourt noted thatsuggestive.file was Theher the defendant’s
attacker”that the defendant was heropinionto her his“explicitly conveyed

of thecontaining photographsto a filesubsequently allowed her reviewand
Assault,”Timothy Perri Sexualdefendant, “State v.a document entitled /

to commitpropensitythat evidenced athe defendantwritingsand about
the laternevertheless did not excludeagainstviolence women. The court
Biggersthethat the State had satisfiedidentification because it concluded

convincingclear and evidence.bytest

Biggersthat consideration of the fivewith the trial courtagreeWe
in Julyof the defendanta that N.R.’s identificationsupports findingfactors

at trial. had twoadmission Shesufficiently reliable to warrant2009 was
assault, inincludingdayon the of theto view the defendantopportunities

for and later when heher sexpropositioneda area when he firstwell-lit
her, ground.he her on theher, rapedand faced her aspunchedapproached

by descriptionher accuratehighof attention was is showndegreeThat her
thatcharacteristics, her observationbyas well asand facialclothingof his

an odor ofher neck and hadagainstknifefolding pockethe held a
2009before the Juneaccurately described the defendantShecigarettes.

thin, muscular,white, havingandasMcGinley beingwithmeeting Trooper
she did notand a smoker. Whilebeinga dark goatee,a narrow face and
photographof the defendant’scertainty in her choicecompleteexhibit

defendant’s facenote that thearray,with the she didphotowhen presented
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out. it.” of“really away totalitystood like when I saw Under theright...
circumstances,the of the afterN.R.’s out-of-court identification defendant

toTrooper McGinley reliabilitywith bore sufficient indicia ofmeeting
at court’s was notAccordingly,warrant admission trial. the trial decision

thecontrary weightto of the evidence.
JulyBecause N.R.’s 2009 out-of-court identification of the defendant was
Biggers,admissible under it followsthat her in-court identification was also'

admissible.
with respect photo array,As is true to the the Federal is noConstitution

protectivemore of the therightsdefendant’s than State Constitution under
See, (identificationthese atBiggers,circumstances. 409 200-01e.g., U.S.

twice,rehablesufficiently providedwhere victim faced attacker detailed
characteristics,ofdescription his and had “no doubt” defendant was the

attacker). Accordingly, we reach the same conclusion under the Federal
Constitution.

Ill

Next, the defendant that the trial in himargues prohibitingcourt erred
elicitingfrom testimony from N.R. that have thatwould demonstrated a

person helpedwho her for trialprepare the second was the jury foreperson
in the first trial.

The facts relevant to of jurythis claim error are as follows. the firstAfter
mistrial, A.C.,trial in a juryended its a toforeperson, messagewrote N.R.

via feelingsFacebook ofexpressing support, telling her she inbelieved
N.R. thatnoting juryand others on the the was guilty.believed defendant
A.C. provided jurorsalso details as to howthe and contactvoted offered her

“anyinformation should N.R. The two thenquestions.” beganhave women
a eventuallyand in to incorrespondence personmet discuss whichways
N.R. might improve testimonyher to injurybe more credible to the the
subsequent trial. that in aDuring meeting placeone took the ofpresence

advocate, provided to“tips improveA.C. N.R. with on howvictim/witness
testimony,” advising[her] her to make she ofclear was certain her

25,ofidentification the at September array;defendant the 2008 tophoto
better explain why she told Child Center ElizabethAdvocacy director
Kelley “I know” in response question certainty;don’t to a about her oflevel
and to be more emotional and feel cry.free to

In a argued jury’s soughtmotion outside the the defendantpresence,
A.C.,topermission testimonyelicit N.R.’s withrelating exchangesto

that this information make herasserting “goes to motivation to[N.R.’s]
better,testimony potentially juryto be more emotional” to convincethe to

thatpartially granted request, rulingbelieve her. The court the defendant’s
it was game” any “inquiries concerning“fair for defense counsel to make
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contactedtestimony [N.R.]. . . latersomeone who observed herwhether
However, defense counselprohibitedthe courtsuggestions.”and made

trialfact that there was a formerabout thereferring inquiringfrom to or
Thus, defenseto a decision.juryanother was unable renderat which

that are[questions]thoseanything “exceptto askpermittedcounsel was
a andjurytrial or fact finder asprior priorthe existence of auponpremised

fromprecludedcounsel wasjury.” Accordingly,that defensefindingsthe of
trial. The defendantjuror prioras a at theA.C.’s statusinquiring about

“seriously [his]it underminedthis was reversible error becausecontends
that the excludedThe does not contendto a defense.” Stateability present

trial courtrelevant; rather, it that thearguesnotreferences were
the circumstances.its discretion undersustainably exercised

if value is substan­“may probativeexcluded itsRelevant evidence be
issues,of theof unfair confusionby danger prejudice,thetially outweighed

time,delay, waste ofconsiderations of unduemisleading jury, byor the or
R. Ev. 408.of cumulative evidence.” N.H.presentationor needless

if or effect isprimary purposeitsunfairly prejudicialEvidence is
horror,arouse its sense ofjury’s sympathies,to to aappeal

oftrigger mainspringsto or otherprovoke punish,its instinct
its decision onmay jurythat cause a to basehuman action

in case.thepropositionsother than the establishedsomething

omitted).(2010) accord90, We(quotation161N.H. 98Cassavaugh,State v.
to admit ordeterminingin whethertrial court considerable deferencethe

403, not disturb its decision absentunder Rule and we willexclude evidence
246,Miller, 252v. 155 N.H.of discretion. Statean unsustainable exercise

discretion,(2007). defendant mustof theTo show an unsustainable exercise
or unreasonableclearlywas untenablerulingthat the court’sdemonstrate

(2011).Stowe, 464,162 N.H. 470of his case. State v.prejudiceto the
precludingthat the trial court’s decisionwith the defendantdisagreeWe

theof A.C. asidentityto former trial or thedirect references the
exercise ofan unsustainablejuryof the of that trial constitutedforeperson

to,outset, permittedcounsel waswe note that defensediscretion. At the
to herrespectof N.R. withdid, in a cross-examinationengage thoroughand
factspertinentcounsel elicited severalwith A.C. Defenseexchanges

months earlier underthat testified fourcredibility: shebearing on N.R.’s
attorney,defenseprosecutor,that the samejudge presiding;oath with a

facedthat N.R.testimony;herpresent during priorwereand defendant
trial;at and thatas she didtestimonyherquestions during priorthe same
contacted herand“hearing”at the formertestimonyobserved herA.C.

exchangesN.R.’sdetails aboutmanyalso elicitedthirty days later. Counsel
to improve [her]on howA.C., provided “tipsthat A.C.includingwith
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testimony,” emotional, details,such as being more moregiving clarifying
26,her testimony Septemberabout the 2008 interview with Elizabeth

Kelley, and crying during testimony.the All of these facts pertinentwere to
N.R.’s credibility because tothey suggesttended her in-court testimony

by emotions,was influenced not truth or by genuine bythe but “coaching”
provided by persona who had previous testimonyobserved her first-hand
and, therefore, had an informed opinion why testimonyabout that fell
short. Because court permittedthe defense counsel to explore topicsthese
freely, onlywe need determine whether the court erred in prohibiting any

—reference to the fact that jurorA.C. was a at a trialprior merelynot an
—observer at a thathearing ended in a deadlocked jury.

ofKnowledge jurorA.C.’sstatus as a at a trialprior could have helped
jurythe assess the ofcredibility testimonyN.R.’s in the subsequent trial

because inA.C. was a unique position, juror,as a to understand the
deficiencies in testimonyN.R.’s at the trialprior and make recommenda­
tions to enhance her Atestimony. juryrational could have believed that

giveN.R. would A.C.’s advice special consideration that she would not
otherwise have afforded a mere observer of priorthe Buttestimony.
permitting “trial,”reference to priorthe priorrather than a “hearing,”
would have risked andmisleading confusing jurythe it maybecause have

jurorsled speculateto as to priorthe trial’s outcome and the deliberations
—of the prior jury impermissible See,both considerations. e.g.,Kinney v.

(Colo. 2008)548, (en banc)People, 187 P.3d 558 (finding reversible error
where trial court failed to instruct jury that defendant acquittedhad been

trials,of incharges other even though trials referred to as “proceedings,”
when it was evident from the record that jury speculatedhad that there had

trials).previous considerations,been In light of these the trial court acted
well within its indiscretion thatconcluding substantiallythese risks
outweighed marginalwhatever probative jurorvalue A.C.’s status as a and
the outcome of the trialformer would have provided. United States v.Cf.

(S.D.N.Y.Cook, 755, 1991)776 F. Supp. 760 (permitting counsel to refer to
witness’s testimony at “a trial” notprior priorbut “the trial of this case”

omitted)).(quotations
Giovanelli, (2d 1991),United States v. 945F.2d 479 requireCir. does not

a contrary result. in thatAlthough case the court held that the defendants
should permittedhave been to refer to prior “proceed-“trials” rather than
ings” trials,when cross-examining witnesses who had testified at the prior

488,id. at it did so for reasons that apply example,do not to this case. For
in contrast to the court’s concern in that “itGiovanelli was at times
impossible to focus a witness’ attention on a inconsistentspecific prior
statement,” Giovanelli, 488,945 atF.2d here defense counsel directed
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testimony. Thepriortime and context of hermemory preciseN.R.’s to the
a prioron reference toprohibitionnot that thesuggestdefendant does

at that trial.to remember her statementsability“trial” inhibited N.R.’s
thatGiovanelli, in the could not establishin contrast to which defenseAlso

solemnsettingmade “in a asstatements of the witnesses had beenpriorthe
trial,” Giovanelli, 488,945F.2d at here defenseas the currentdignifiedand

ofthe same indiciaprior hearingthat the borecounsel established
course, obligationtrial have anand as the trial. Of courtssolemnity dignity

alimitingto determine whetherto examine the facts of each case
oppor-inhibit theundulyline of wouldproposed questioningdefendant’s

—issuescredibilityfor or othertunity potentialto confront witnesses bias
circum-maya in There beas the court found to be concern Giovanelli.

trial constitutes anpriorin reference to aprohibitingstances which
those inpresentfor reasons similar tounsustainable exercise of discretion

Here, however, the trial courtcompellingor other reasons.Giovanelli
a sustainable balance.struck

a claimargument uponhispremisesTo the extent that the defendant
of reference toany dangers allowingcourt could have curedthat the trial

timely jurythrougha or to the “trial”juror priorA.C.’s status as
instructions, Hynes,for our review. State v.that claim is not preserved Cf.

(2009)(“As rule,187, not consider grounds205 a we willgeneral159 N.H.
at the trial. Thisor called to the court’s attentionobjections specifiedof not

affords thejudicial economy,in common sense andgroundedrequirement,
it made and ismayan to correct an error haveopportunitytrial court

juryinvolvesa instruction.”allegedwhere an errorparticularly appropriate
omitted)). issue,this theargumentsthe onSpecifically, during(quotation

the trial court as a viablesuch instructions toproposedefendant did not
trial.priorall references to theexcludingalternative to

IV

in hisNext, denyingthat the trial court erredarguesthe defendant
pocketa knife whenpossessed foldingto evidence that hesuppressmotion

testimonyofficer’sdetainingthepresentedhe detained. The Statewas
N.R.’stending to corroboratethe knife as evidencedescribing pocket

her throatfolding pocket againsta knifethat her attacker heldstatement
thatThe defendant contendsduringto kill her the assault.and threatened

presentlyarmed andthat [he was]lacked “reasonable beliefpolicethe
365,others,” Coons, 367v. 137 N.H.or to Stateto the officerdangerous
that led(1993) omitted), justifyto the frisk searchas is(quotation required

grounds,search on twodefends thediscovery.to the knife’s The State
to believe thesuspicionhad reasonablefirst that the officerscontending
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that,and and even ifdangerous,defendant was armed second the frisk was
unlawful, appliedthe inevitable doctrine to its exclusiondiscovery preclude

trial.at
Constitution,We first argumentaddress the defendant’s under the State

Ball, 231-32,124N.H. at and federal aid in ourrely only analysis,on law to
at 233. In reviewing ruling, findingsid. the trial court’s we its factualaccept

theyunless lack in v.the record or erroneous.support clearly State.are
(2004).McKinnon-Andrews, 19,151 22 applicationN.H. “The of the

facts, law,appropriate legal however,standard to a questionthose is of
(1996).Roach, 64,we novo.”which review de State v. 141 N.H. 66

justifiedOnce an is in anmaking mayofficer investigatory stop, he
conduct a protectivealso frisk if isreasonablyhe believes the individual

Michelson,armed and presently dangerous. 270,State v. 160 N.H. 272
(2010). The of apurpose protective frisk is not to adiscover evidence of
crime, but to theallow officer to his ofpursue investigation without fear

Therefore,violence. Id. the frisk must be strictly confined to what is
minimally tonecessary weapon.discover the of a Id.presence

Here, justifiedthe were inpolice aconducting protective frisk of the
19,defendant. On September McGinleyTrooper received the “be on the

describinglookout” alert “multiple rape[s]”forcible in area.the The report
that Conway police male, 30’s,indicated the lookingwere for a “white in his
tall,5'7"to 5'8" slim build and goatee[,unshaven face with and]... smoker’s

breath,” who amay painterbe and been awearinghad seen maroon hooded
McGinleysweatshirt. later that took placelearned N.R.’s assault thenear

that,scenic overlook in Conway.North testified around onHe at 8:40 p.m.
21,September the walkinghe saw defendant near the overlook and believed

he matched the ofdescription suspect. McGinleypulledthe rape behind the
in himdefendant his police stopped duringcruiser and for questioning,

which he that the wearingobserved defendant was a hooded sweatshirt and
jeans them,dark with on apaint smoking cigarette,was and had a goatee.

estimation,In McGinley’s the inpersondefendant matched the described
report scene,the “to a After onbackup policetee.” officers arrived the one

them,of hisaccording testimony,to the defendant down and foundpatted
folding pocket closelythe knife. Given the appearancethat defendant’s

corresponded personto the in of areportdescribed the violent rape
area,occurring in the same there was reasonable to believe thesuspicion

defendant armed withdangerouswould be and when faced imminent
342,Bullock,apprehension by the authorities. States v. 510United F.3dCf.

(D.C. 2007) (“[C]ourts toroutinely347 Cir. hold that frisksprotective
safety permissibleensure officer are when an officer has reasonable

a orsuspicion suspectthat the committed crime associated withinvolving
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Barnett, 505cases); v.United Statesusing weapon.”) (citingor acarrying
2007) (reasonable(7th personto frisk where637, suspicionF.3d 640 Cir.

to“normally reasonably expectedandburglary,of a crimesuspectedwas
(1968) (Harlan,1, J.,Ohio,v. 392 U.S. 33Terrya weapon”);involve

(“the if theimmediate and automaticto frisk must beconcurring) right
here, of a crime ofis, suspicionan articulableasstopreason for the

violence”).
of the defen-protectiveis no morethe Federal ConstitutionBecause

circumstances, seetheseunderthan the State Constitutionrightsdant’s
273,640; Michelson, at we reach the sameBarnett, at 160 N.H.505 F.3d

Federal Constitution.conclusion under the

V

by admittingtrial court erred theargues that theFinally, the defendant
All must beit irrelevant. evidenceknife because waspocket evidence
evidence is that whichN.H. R. Ev. 402. Relevantto be admissible.relevant

consequencefact that is ofanymake the existence of“any tendencyhas to
than itor lessprobable probableof action moreto the determination the

R. 401. evidence isN.H. Ev. Whetherwould be without the evidence.”
discretion, and we will notfor trial court’s soundquestionis a therelevant

of discretion.an unsustainable exerciseits determination absentoverturn
(2012). exerciseTown, 790, To show an unsustainable163 N.H. 795State v.

ruling wasdiscretion, that the court’sthe defendant must demonstrateof
Id.the of his case.prejudiceor unreasonable toclearly untenable

value becauseprobativethe had nocontends that evidenceThe defendant
wason him when hethat the knife foundthe did not establishState

to, in theas, Augustthe knife usedsame or even similardetained was the
that thereHowever, the assertion22, contrary to defendant’s2008 assault.

on” him “was similar to” thethat the knife foundwaywas “no to establish
theirN.R., and N.R. describedboth Officer Walkerbyknife described

that the knife on thein terms: Walker testifiedconsistentobservations
that she sawwhile N.R. testifiedjust folding pocketknife,”adefendant “was

the sound of afrom his heardpocket,a knifepull pocketthe defendant
Moreover, the Stateon her throat.and felt the bladeclicking open,knife

on thethe knife foundevidence to connectnot marshal conclusiveneed
into admissiblefor the knife beto the crime scenepersondefendant’s

(Cal. 2002).988, manyThatFarnam, 102547 P.3dPeople v.evidence. See
evidence,of the“may strengththesimilar knives diminishpossesspersons

omitted). The fact that theId. (quotationit irrelevant.”it does not makebut
crime,of thenear the sceneperson,a knife on hispocketcarrieddefendant

that hethan without such evidenceit more probableto maketended
(2007)Giddens, 175,155 N.H. 180v.assault. Statecommitted the Cf.
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(statements bymade defendant about methods for committing rape were
relevant because methods were similar to the of allegedevents the rape).
Therefore, the trial court acted within its discretion in admitting the
evidence.

Affirmed.
DALIANIS,C.J., CONBOY, BASSETT,and JJ.,LYNNand concurred.
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