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Devine, Branch, P.A,Millimet & N.(Harryof Manchester Malone & a.
brief,on the and Mr. Malone for theorally), petitioners.

Cole, Lebanon,Carolyn byof fororally,brief and intervenor segTEL,
Inc.

LLP, Boston,Murtha ofCullina L.{OlgaMassachusetts Gordon and
Munnelly, brief,Robert J. onJr. the and Mr. Munnelly orally), for

Englandintervenor New Association,Cable and Telecommunications Inc.

Lynn, petitioners,The Inc.,J. Bretton Telephone Company,Woods
Inc.,Dixville Telephone Company, TelephoneDunbarton Company, and

Inc.,Granite Telephone,State four exempt incumbent rural local exchange
(RLECs),carriers anappeal Hampshireorder of the New Public Utilities

(PUC)Commission theirdenying motion to rescind or nulldeclare and void
(CLECs)registrations of competitive local exchange carriers authorized by

the PUC to engage in business as telephone utilities in the service
ofterritories RLECs. We affirm.

This appeal Co.,follows our decision in Appeal TelephoneUnionof
(2010). case,160 N.H. 309 In that anwe held that RLECincumbent is

(2009)entitled to notice and aprior under RSAhearing 374:26 before the
grants authorityPUC to a to territoryCLEC enter the service of the

Co.,RLEC. Appeal Union Tel. 160N.H. at As a of statutory319. matterof
interpretation, rejected (2009),argumentwe the that 374:22-gRSA enacted

374:26,after RSA supplanted requirementthis of notice and aprior
hearing. 374:22-gId. RSA provides:

I. To the extent withconsistent federal law and notwithstanding
any other of toprovision contrary, telephonelaw the all franchise

by utilityareas served a telephone provides exchangethat local
service, commission,subject jurisdictionto the of the shall be

commission, motion,nonexclusive.The onupon petition or its own
authorityshall have to the providingthe authorize of telecommu-
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services, andservices, exchange anyincludingnieations local
services, inby provider,more than onetelecommunicationsother

andthe finds determinesany territory,service when commission
bypublic good prohibitedis with the unlessthat it consistent

federal law.

shall considerpublic good,II. In the the commissiondetermining
including,with other factors but notcompetitionthe interests of

service;to, fairness; carrierefficiency;economic universallimited
toopportunitytheobligations; utility’sof last resort incumbent

investment; recoverya on and therealize reasonable return its
by the incum-competitivefrom of incurredproviders expenses

accounttaking intoutility competitive providers,bent to benefit
any, byif thesavings,the benefit or derivedproportionate

expenses.a of suchincurringincumbent as result

541-A,rules, to RSAadopt pursuantIII. The shallcommission
to of this section.relative the enforcement

374:22-g isunderlying“the RSA ... tolegislativethat intentWe reasoned
searching inquiry determiningto conduct a beforerequire the PUC

to thanpublic goodis the allow more oneit consistent withwhether
in singleaprovide area'’ Appealto telecommunications servicesprovider of

253(a)noted, however, §at that of theCo., 160 N.H. 319. WeUnion Tel.
253(a)1996, (2006),§ mayAct of 47 U.S.C.federal Telecommunications

of a and remanded this issuehearing,the notice andpreempt requirement
law“the to in the first instance whether federalto PUC determine

Co.,Tel. 160statutory Appeal Unionrequirement.”1this statepreempts of
remand, could resolveat the settled the PUCpartiesN.H. 323. On before

this issue.
andunderlying proceedingthen instituted theThe herepetitioners

registrationsnull void thethat the rescind or declare andrequested PUC
in thetelephonethe as utilitiesby operateauthorized PUC toof CLECs

374:22-g,amongRSACitingof 374:26andterritories RLECs. RSAservice
PUC,statutes, issuingthat the before theallegedthe petitionersother

notice, and determineprovide hearings,to holdhad failedregistrations,
publicwith thecompetitionsuch would be consistentallowingwhether

1 (1)Constitution, preemptedSupremacy is where:of Federal state lawthe Clause the“Under
(2)law; supplantsdisplace Congress implicitlyCongress expresses state lawan intent to state

(3)particular government;regulatory power to federal orby granting in a field theexclusive
Co., (quotationAppeal N.H. at 321actually Union Tel. 160and conflict.”state federal law of

omitted).



Co.,Ingood. light of our decision in Appeal petitionersUnion Tel. theof
specifically argued that requirements.federal law does not thesepreempt

decision,To develop a factual record whichupon to base its the PUC
granted petitions to intervene of Inc. asegTEL, (segTEL), CLEC autho-

RLECs,rized theby PUC to inoperate service territories of and New
England (NECTA),Cable and Telecommunications Association a regional

representingtrade association private telecommunications Asproviders.
record,of thepart factual the accepted briefing, testimony,PUC and data

requests and from the noresponses parties. Assuming preemption, the
parties and PUC astipulated multi-step adjudicativestaff to thatprocess
they understood New Hampshire law to require registrationfor “CLEC
requests in a telephone utility territory.”service According petition-to the
ers, stipulationthe

proceduresthe to indescrib[es] be followed proceedings related
to CLEC entry into RLEC territories should the find RSA[PUC]

374:22-g374:26 and preemptedRSA not . . . provide[s] a[and]
baseline for the to determine whether entry[PUC] these CLEC
proceedings would be so unduly burdensome so as to or“prohibit

thehave effect of prohibiting” telecommunications services in
253(a)violation of Section the[of Telecommunications Act].

The stipulation provides:

a. Except 431,as inprovided Puc Rules Part regarding registra-
tion in the territoryservice of a non-exempt local[incumbent

carrier],exchange the CLEC will into arequest entry telephone
utility service viaterritory petition, application or other form of
request.

notice,b. commonlyPublic in the form aof Commission ofOrder
Notice, publishedwill be relative to requestthe CLEC and the
nature of applicable Commission review. This Notice bewill

onserved the affected servingRLECs the service forterritories
which entry requested.is

c. The affected RLEC will a mandatory partybe and other
interested canparties petition proceeding.to intervene in the

d. An initial Commission pre-hearing conference and technical
session will be held to decide interventions and determine a
schedule for procedural steps.



384

towill afforded anparties opportunitye. The RLEC and other be
rebuttal)(initial and, cases, on anyin certainfile testimony

toin and other facts material374:22-grelevant factor listed RSA
the request.CLEC

ondiscoverythe toparties opportunity propoundf. The will have
to evidentiaryatestimony prior publicand other evidence offered

hearing.

evidentiarypublicthe for ag. parties opportunityThe will have
for possibleto and address evidence submittedhearing review

in the record.inclusion

of fact orrequests findingsh. can forpartiesThe file briefs and/or
law.

will to 363:17-b.pursuanti. Commission issue an Order RSAThe

or of ancan for reconsideration adversej. petition appealParties
541:1, orto RSA RSA 541:6 otherruling pursuantCommission

applicable statutes.appeal

and ruled thatultimately petitioners’ requestThe denied thePUC
253(a) RSA§ Act RSA 374:26 andpreemptsof the Telecommunications

253(a) laws, andregulations,state and local374:22-g, preemptsII. Section
ofabilitythe of theprohibitingor have effectrequirements “prohibitthat

or intrastate telecommunicationsany entity provide anyto interstate
253(a) (2006). hearingthe andrespect§47 With to noticeservice.” U.S.C.

253(a),374:26, enacting §inof PUC found thatRSA therequirement
more than onegoodit is the to allowpublicdetermined that for“Congress

public goodand that theany territory,”inoperate “[b]ecausecarrier to
hearingno ‘due’.”by Congress ... isalreadyhas been madedetermination

in RSAof enumeratedpreempted each the factorsThe PUC also found
pro-a telecommunicationsdetermining allowingII for whether374:22-g,

would be consistentterritory providerto of anothervider enter the service
consid-requiringthe factorsgood. Addressingthe specificallywith public

a returnto earn reasonableopportunityof provider’seration the incumbent
of thecompetition,incurred becauseexpensesto recover netabilityand

denyserve tothe “threat financial harm cannotconcluded that ofPUC
fairness,of the PUCregard to the factorcompetitors.”to Withentry

clear how tonot makethat the statute doesconcern stateexpressed
tofairness, subsequent competitors‘fairness’or “how to assessevaluate

that itto enter.” The PUC also foundauthorityone grantedafter has been
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efficiencynot to address the factor of economic becausewell-positionedwas
competitordeterminant whether awill be the ultimatemarketplace“[t]he

manner, it for thein an efficient and is notoperating economicallyis
in of competitor’sCommission to make that determination the context [a]

to the factors of universal servicepetition entry.” Finally, regardfor with
of the PUC reasoned the Telecommu-obligations,and carrier last resort

entryAct becauseprohibit competitivenications does not allowthe states to
of these factors.

II are not374:22-g,The PUC next determined that RSA 374:26and RSA
253(b) Act,by §saved of the Telecommunications which allows states to

impose requirements competitivelyon a neutral basis that are consistent
with provisionsthe Telecommunications Act’s universal service and “nec-

service,to and theessary preserve protect public safetyadvance universal
welfare, services,and ensure the continued of telecommunicationsquality

253(b) (2006).§and the of 47safeguard rights consumers.” U.S.C. The PUC
253(b)§found that did not save because neutralcompetitivelyRSA 374:26

requirements necessarilyare of and cannot be im-general applicability
posed properly adjudicativein an on a basis.process case-by-case The PUC

253(b)§also found that did not save II because the factors374:22-g,RSA
to,enumerated therein are not “competitively respectneutral with and as

between, market,”all participants potentialof the and in theparticipants
but instead focus on toinjury provider.the incumbent telecommunications

the thatAdditionally, PUC concluded both statutes were inconsistent with
the provisions unnecessaryTelecommunications Act’suniversal service and

service,preserve“to and advance theprotect public safetyuniversal and
welfare, services,qualityensure the continued of telecommunications and

253(b).§safeguard rightsthe of consumers.” 47 U.S.C.
itHaving found these statutes the PUC concluded thatpreempted,

address,would a to in a neutralrulemaking competitively“commence
manner, torequirements necessarywhether additional or modified are

service, safetythe andpreserve protect publicand advance universal
welfare, services, andqualityensure the continued of telecommunications

rights competitive entry.”the of consumers in the context ofsafeguard
rehearing, appealmotion for thispetitioners’After the PUC denied the

followed.
to the PUC’sargument challengingOn the limit theirappeal, petitioners

§ Act RSApreemptsdetermination that 253 of the Telecommunications
First, that II does not374:22-g, petitioners 374:22-g,II.2 the contend RSA

253(a) “materially§fall of it does notproscriptionwithin the because

2 II,petitioners preemption arguments 374:22-g, refer to RSAlimit their to RSA andBecause
correctlyonly, express opinionpassingin on whether the PUC found RSA 374:26374:26 we no



or of toability any competitor potential competitorthe orinhibit[] limit[]
in a fair and balanced and environment.”compete legal regulatory Appeal

omitted).Co., Second,at (quotation theyUnion Tel. 160 N.H. 321of
contend that the found all of the factors inimproperly specifiedPUC RSA

Third,374:22-g, preempted.II the the failed topetitioners allege PUC
253(b)§that of the Telecommunications Actrecognize permits imposi­the

tion of on market in of“competitively entryneutral conditions the interest
3 Fourth,public good.”­ petitionersthe the contend that the PUC’s order

itself is unlawful and unreasonable “for to onfailing impose requirements
competitively bya neutral basis” and a scheme“establishing regulatory

competitivelythat is not neutral the universe of . . .among players[,]
consigning] competing playingthe RLECs to on an unlevel field.”

A party seeking to set aside an order of the PUC has the ofburden
or,thatdemonstrating contrary by preponder-the order is to law a clear

evidence,of that unjustance the the order is or unreasonable. RSA 541:13
(2007); Co.,see atAppeal Findings byUnion Tel. 160N.H. 313. of fact theof

541:13;prima AppealPUC are lawful and reasonable. RSA seefacie of
Co., statutoryUnion Tel. 160 N.H. at 313. The and thepresumption

corresponding obligation judicial carry significanceof deference particular
where, here, discretionary policyas choices of are at issue and the
legislature policyhas entrusted such determinations to the informed

of the and not to of courts.judgment preference reviewing AppealPUC the
Co., Still,Tel. 160 N.H. at 314. while we thegive policyUnion PUC’sof

deference, statutory interpreta-choices considerable we review the PUC’s
tion de novo. Id.

§To determine the reach of 253 of the Telecommunica­preemptive
Act,tions “we first examine its and structure and it inlanguage interpret

ifpolicy taking guidance,accordance with federal into account whatever
(2007)Buchanan, 505,155any, maystate law offer.” State v. N.H. 506

omitted) law).federal firearms also in(quotation (interpreting keepWe
mind two general principles:

insufficiently developed appellatepreempted. argument“We consider this to be for review.”
(2012).Smith, 751,Kilnwood on Kanasatka Condo. Unit Assoc. v. 163 N.H. 753

3 253(f)petitioners recognize §also assert that the PUC failed to that of the Telecommu­The
entry requirements competitivelypermits imposition on a neutralnications Act the of certain

253(f) (2006). denying petitioners’ rehearing,§47 In the motion for the PUCbasis. U.S.C.
253(f) they exempt providersexplained apply petitioners§ ofthat does not to the because are

253(f) only exchangeexchange applies non-exempt providers§ locallocal services and to of
253(f)(1) (2006). appeal, petitioners challenged§47 the have not thisservices. U.S.C. On

253(f)therefore,and, finding §reasoning, inhave not demonstrated that the PUC erred
inapplicable to this case.
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First, in ourindependent sovereignsbecause the States are
that does notsystem, long presumed Congressfederal we have

of action. In allcavalierly pre-empt preemptionstate-law causes
cases, in in Congress legislatedand those which hasparticularly

starttraditionally occupied,in a field which the States have we
police powerswith the that the historic of the Statesassumption

bywere not to be the Federal Act unless that was thesuperseded
purposeclear and manifest of Congress.

Second, analysis scope preemption guidedof the of the statute’s is
by purpose Congressthe comment that the of is theoft-repeated

everyultimate touchstone in case.pre-emption

(2012)Cars, 483,Pelkey Cityv. Dan’s Used 163 N.H. 488 (quotations,
citations, Medtronic,omitted); Lohr,ellipses, and brackets see also Inc. v.

(1996).470, 485 law,518 U.S. Ultimately, “preemptionfederal is a matter of
which we review de novo.” Carlisle v.Frisbie Hospital,Memorial 152 N.H.

(2005).762, 770

Section 253 of the Act competingTelecommunications balances two
(1)interests: competitive access for telecommunications to stateproviders

(2)markets;and local telecommunications and limited state and local
regulation of providers.telecommunications Puerto Rico v.Municipality of

(1st 2006). (a) (b)9, 15Guayanilla, §450 F.3d Cir. Subsections and of 253
253(a)illustrate this balance. Section provides: “No State or local statute or

regulation, or other or local legal requirement, may prohibitState or have
prohibitingthe effect of the of toability any entity provide any interstate

253(a).§or intrastate service.” 47telecommunications U.S.C. Section
253(b) expressly allows “a to on aimpose, competitivelyState neutral
basis . . . requirements necessary preserveto and advance universal
service, welfare,protect safetythe and ensure the continuedpublic quality

services,of telecommunications and the of 47safeguard rights consumers.”
253(b).§U.S.C.

253(a)Congress §enacted to longstanding practicethe States’“end[]
of v.granting maintaining exchange monopolies.” Corp.and local AT&T

(1999).Bd., 366,Iowa courts theAccordingUtilities 525 U.S. 405 to and
253(a)(FCC), § statepreempts anyFederal Communications Commission

that of or“materially ability any competitorlaw inhibits or limits the
legal regulatoryto in a fair and balanced andpotential competitor compete

Co., (quotationenvironment.” Tel. 160 N.H. at 321Appeal Unionof
omitted). toA does not need to be or insurmountableprohibition complete

253(a).§run afoul of Id.



253(b), contrast,by provisionSection is a safe-harbor for limited state
of Permissible stateregulation providers. regulationstelecommunications

neutral,competitivelymust be consistent with the TelecommunicationAct’s
provisions, “necessary preserveuniversal service and to and advance

service, welfare,protect public safetyuniversal the and ensure the contin­
services,quality safeguard rightsued of telecommunications and the of

253(b);§consumers.” 47 see In the Matter TelephoneU.S.C. Silver Starof
(1997).Inc., 15639, 1565712Company, Additionally,F.C.C.R. a court must

253(a) analysis§find that a state law violates in underengagingbefore
253(b). Com’n, 452,§ TracFone v. Neb. Pub. N.W.2dSee Wireless Serv. 778

(Neb. 2010). 253(b)words, §463-64 In other is an affirmative defense to
253(a).§preemption impose independent,under Id. It does not an sub­

stantive limitation on the of states to telecommunicationsability regulate
id.; see v. Town Palmproviders. See also BellSouth Telecommunications of

(11th 2001). (a)Beach, 1169, is the only252 F.3d 1187 Cir. “Subsection
broadly abilityof section 253 that limits the of states to Allportion regulate.

subsections, (b),of the subsection carve out definedremaining including
areas in which or to tomay regulate regulate, subjectstates continue

Utilitycertain conditions.” In the Matter the Public Commissionof of
(1997).a., 3460,Texas 13& F.C.C.R. 3481

findingto the merits of the we affirm the PUC’s thatTurning appeal,
253(a) 374:22-g,§ of the Telecommunications Act RSA II. Wepreempts

assume, that thedeciding,reach this conclusion because we without
stipulation parties correctly interprets Hamp­of the and PUC staff New

law, II,necessarily including require completionshire to of374:22-g,RSA
a a the servicemulti-step adjudicative process maybefore CLEC enter

thatterritory findingof an incumbent RLEC. Based on the PUC’s factual
aadjudicative process possibly yearsuch an “would take months and or

that IIcomplete,” persuaded 374:22-g, “materiallymore to we are RSA
inhibits or limits the of or toability any competitor potential competitor

in acompete legal regulatory Appealfair and balanced and environment.”
Co., omitted);Tel. 160 N.H. at 321 see Re(quotation SprintUnionof

L.P., 6055-NC-103, 2787762,No. 2008 atCompanyCommunications WL
(Wisc. 2008) 253(a)9, § preemptsthatMay (finding*8 Pub. Serv. Comm.

astate statute the Utilities Commission to holddirecting Wisconsin Public
itnecessity require”convenience andhearing “publicto determine whether

RLEC);of an see alsoterritoryto allow a CLEC to enter into the service
(Wisc. 1952)Com’n., 379,55 N.W.2d 383Lodi Tel. Co. v. Pub. Serv.

necessityand from(interpreting language “public require”the convenience
necessityto consistent with andpublicWisconsin state statute mean “is

convenience”). may completeII not form a orAlthough 374:22-g,RSA
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to “a does not need toprohibition competition, prohibitioninsurmountable
253(a).” (quotationbe or insurmountable to run afoul of section Id.complete

omitted); see 450 F.3d at 18.Municipality Guayanilla,of

II not374:22-g,also the that RSA isaccept findingWe PUC’s
253(b).and, therefore, by agree§ withcompetitively neutral not saved We

injurythe that II focuses on to the374:22-g, impermissiblyPUC RSA
provider competitivelyincumbent telecommunications and is “not neutral

to, between,respect participants potentialwith and as all of the and
Communications, F.C.C.,in RT v. 201participants the market.” See Inc.

(10th 2000)1264, 1267-69F.3d Cir. state law because it(finding preempted
protected exchange competition).incumbent local carriers from RSA
374:22-g, clearly byII favors an RLEC the PUC topermittingincumbent
prohibit of thecompetition upon “oppor­based consideration incumbent’s
tunity to realize a reasonable return on its investment” and toability
recover net incurred of Inexpenses competition.because See the Matter of
AVR, Tennessee, L.P., 11064,L.P. 14Hyperion F.C.C.R. 11071d/b/a of
(1999) (“[A] legal requirementstate would not a generalas matter be

(orif‘competitively neutral’ it favors incumbent over newLECs entrants
vice-versa).”).

not,Additionally, although the other factors listed in RSA II do374:22-g,
face,on their protect incumbent telecommunications from com­providers

petition, we find significant the PUC’s determination that order for the“[i]n
Commission to impose requirements entryCLEC into service territo­[on
ries of incumbent on a competitively theyRLECs] neutral basis ... would
properly be inimposed by imposedadministrative rule and could not be an
adjudicated process on a case-by-case Sprintbasis.” See Re Communica­

253(b)L.P., 2787762,tions Company §2008WL at *8 that did not(finding
save state directingstatute the Wisconsin Public Utilities Commission to
hold a hearing to determine whether convenience and“public necessity

RLEC).require” it to allowa CLEC to enter into territorythe service of an
in ofAccordingly, light stipulation partiesthe of the and PUC staff that

satisfaction of II an374:22-g, require case-by-easeRSA would extensive
adjudicative which we for of this affirmprocess, accept purposes appeal, we
the determination that II not neutral.374:22-g, competitivelyPUC’s RSA is

253(b)§Given that does not specifically competitivelyaddress whether
requirements may imposed through adjudicatoryneutral be such an

finding theywe accord substantial deference to the PUC’s thatprocess,
Co., 429, 434(2007);may not. Ins. 156N.H.Grand China v. United Nat’lCf.

(1982)(the1062, 1075122 hasAppeal of N.H.,Public Sew. Co. N.H. PUCof
it“expertise knowledge regulates”).and of the industries
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contention,petitioners’ byAs for the final that foundhaving RSA
II374:22-g, preempted, the “Commission’s order itself establishes a

neutral,scheme that is not . . .regulatory competitively consigning]
field,”to on ancompeting playingRLECs uneven we conclude that this

is The that it aargument premature. explainedPUC would “commence
address, manner,rulemaking to in a neutral whether addi-competitively

requirements necessary preservetional or modified are to and advance
service, welfare,protect public safetyuniversal the and ensure the contin-

services,quality safeguard rightsued of telecommunications and the of
Thus,inconsumers the context of the hascompetitive entry.” because PUC

rules,yetnot such administrativeadopted argumentwe conclude that this
is not for our review.ripe

Finally, because the PUC has that it may adoptindicated
govern entryadministrative rules to CLEC into the service territories of

RLECs, that,we that it inincumbent note the PUC erred when concluded
253(a),§enacting “Congress determined that it is for the topublic good
than inoperate any territory,”allowmore one carrier to and that the PUC

is preempted deciding telephone utility“from not to allow a to incompete
the area of another telephone utility....” Similarly,service the PUC erred

253(a)§in that “areasoning preempts statutorily required process that
could have of prohibiting ability any entity anythe effect the of to provide

added;interstate (Emphasisor intrastate telecommunications service.”
omitted.)quotation By inserting statutorythe word “could” before the

phrase “have the effect of prohibiting,” erroneously expandedthe PUC the
PCS,preemptive Countystatute’s reach. L­.P.v.Sprint TelephonyCf. of

(9th 2008) (en571, banc);Diego,San 543 F.3d 578 Cir. Level 3 v. St.City of
(8thLouis, 2007). 253(a)Mo., 528, §477 F.3d 532 Cir. The word in“may”

PCS, L.P.,“mightdoes not mean 543 F.3d atpossibly.” Sprint Telephony
253(a),§plain reading plaintiff578. Under a of a “must show actual or

effective rather than the of Levelprohibition, possibility prohibition.”mere
3, 477 F.3d at 532.

253(a)§The preemptioncorrect standard for under of the Telecom­
Act orregulation “materiallymunications is whether a state law or inhibits

limits the of or to in aability any competitor potential competitor compete
fair and and environment.” Tel.legal regulatory Appealbalanced Unionof

omitted).Co., 253(a),160 N.H. at 321 when(quotation particularlySection
253(b),§ Congress’sconsidered with does not evince determina­together

in a in thecompetition single territory always publiction that service is
I. In thisgood. 374:22-g,The PUC must still make this determination. RSA

case, stipulated compliancewe have found the for with RSAprocess
and, therefore,II too no374:22-g, preempted. expressburdensome We
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otherwise,whether,opinion through rulemaking mayon or the PUC
alternative,an less burdensome that with bothdevelop process, comports

federal and state law..

Affirmed.

DALIANIS, C.J., CONBOY, JJ.,and HICKS and concurred.
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